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REVIEW OF ADOPTION LAW IN SCOTLAND 
FOREWORD 



In July 1989 the Government established an Inter-Departmental Working 
Group to review the operation of adoption law in the UK and to consider 
proposals which would reflect developments which have taken place since 
the last review held in 1972. 

This consultation paper deals with possible changes in adoption law and 
practice in Scotland, arising from the Review. It sets out proposals for 
change in relation to both legislation and professional practice. 

The Review itself was carried forward by means of a number of papers 
which were widely distributed in Scotland. This consultation document is 
extensively informed by the comments which were received in response to 
those papers, not only from professionals and organisations concerned 
with adoption, but also from individuals who are personally involved in 
adoption; adoptive parents, birth parents and most importantly children 
for whom adoption has offered a fresh start all contributed useful 
responses. 

Two clear messages have emerged. First that adoption is a well known 
and tested means of securing a new long-term future for children and it 
has attracted public confidence as well as achieving its purpose. 
Secondly, it is increasingly seen as part of the wide range of care 
services which are designed to bring security to the future of children. 

The consultation document deals not only with the law but also with the 
operation of the service. While the law provides the essential framework, 
the quality of the adoption service provided within the law plays no small 
part in the successful placement of children. However quality of services 
does not stand on its own; success ultimately depends on the children 
who are adopted and those who adopt them. They each have to be 
prepared to contribute to new parent-child relationships which are a 
unique feature of adoption and indeed its essential strength. 

Before the Government makes final decisions for the future it would 
welcome views and comments on the proposals set out in this document. 
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CHAPTER 1: THE NATURE AND EFFECT OF ADOPTION 
Adoption as a Legal Concept 

1 . 1 Adoption is the process by which the legal relationship between a 
child and his birth parents is severed and an analogous relationship 
between that child and his adoptive parents is established. It is 
generally accepted that the purpose of adoption is to secure a child in a 
permanent substitute family with new parents where the birth parents are 
either unable or unwilling to care for him. 

1.2 Scottish adoption law is contained in the Adoption (Scotland) Act 
1978 (the 1978 Act) which enacted many of the recommendations of the 
Houghton Committee's Report published in 1972. Since that time the 
changing pattern of adoption has been highlighted by a number of 
sources including the quinquennial Reports to Parliament required under 
the Children Act 1975. These Reports have recorded the continuing 
trend ^ falling adoptions which was first experienced in 1970. The 1990 
Report also noted that: 

Since 1982 there has been a shift in the age distribution of children 
involved in adoption applications , with very young children tending 
to form a smaller proportion of the total than in previous years and 
older children, particularly the 5-11 age group, accounting for a 
correspondingly higher share. The average age of children involved 
in applications has risen from 5.4 years in 1982 to 6.5 years in 
1989." 

1.3 As changing social behaviour and attitudes have reduced the number 
of healthy babies available for adoption, so the number of applications for 
children with special needs has increased. 

1.4 Against a background of such changes, it is appropriate to consider 
whether adoption as devised 20 years ago continues to be a reasonable 
base to meet the needs of the users of the service in the present day. 
Responses to the Review on this question indicate overwhelming support 
for retaining adoption in its present form; adoption is seen as a 
fundamentally sound legal concept which continues to be an important 
means of offering children, who are unable to be with or return to their 
families, the stability and security of family life. 

1.5 The concept of adoption remains as defined in 1972: 

"We conclude that there is a continuing need for adoption, by which 
we mean the permanent legal transfer of parental rights and 
responsibilities, although there are changes in the patterns of 
adoption, with fewer healthy babies and more children with special 
needs requiring placement, and there is a need for greater 



^Report of the Departmental Committee on the Adoption of Children 
[Cmnd.5107] 

^Third Report Parliament [Cmnd.229] 
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understanding, among agencies and courts, of« the possibility of 
successful adoption of children with special needs'^." 

1.6 The experience- of adoption has demonstrated, by meeting the needs 
of adoptees and securing the commitment of adopters, that it is a 
successful way of caring for a child away from his birth parents. The 
options for change within this paper have therefore been framed against a 
background of retaining adoption in its present meaning and effect, which 
are well understood and continue to meet the needs of the community. 
Adoption will therefore continue to terminate irrevocably a child’s legal 
relationship with his birth family and treat him for nearly all legal 
purposes as if he were the child of the adopter's marriage and of the 
adopters. The 3 major exceptions to this principle are the rules relating 
to prohibited degrees of marriage, incest and citizenship. These 
exceptions still appear to be valid. 

Alternatives to Adoption 

1 . 7 One of the major advantages of adoption is that it is universally 
known. The adopters know that they can treat the child as if he were 
their own and that the relationship between them is understood by family 
and friends. It is also perceived as having the advantage of offering the 
child the opportunity of a ’’fresh start" , where continued legal and 
emotional association with the birth family is not considered to be in the 
child's best interests. Adoption is therefore a means of securing the long 
term care of a child by the transfer of parenthood. 

1.8 For many children, however, a more flexible alternative is desirable: 
some would benefit by retaining a degree of contact with the wider birth 
family, which can be varied by the Court to suit changing circumstances. 
The question arises, however, as to whether adoption should be changed 
to meet the needs of such children, or whether suitable alternatives are 
already available . 

1.9 The Law Reform (Parent and Child) (Scotland) Act 1986 (the 1986 
Act) enables a Court to make a wide range of orders which can be 
adapted to suit the needs of the individual child where a permanent family 
placement, short of adoption, is required. An award of custody would be 
one such alternative. 

1.10 During the Re’^ew it was suggested that the Scottish Law 
Commission's proposed^ clarification of rights contained within a custody 
order could make custody a more attractive proposition. It was 
recognised that such an order, however, may still not be considered by 
substitute carers to offer sufficient status to reflect their relationship 
with the child. The Scottish Law Commission's proposed redefinition of 
guardianship would offer a further alternative to adoption: 

"A guardian should have the same responsibilities in relation to the 
child as a parent has . To enable him or her to fulfil these 



3 

Paragraph 30 of the Houghton Committee Report 
"^Report on Family Law (Scot Law Com No 135) 
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responsibilities a guardian should have the same parental rights as a 
parent has.” 



1.11 Civil law presently offers a range of orders which can meet the 
needs of children requiring permanent care away from their birth 
parents, short of the transfer of parenthood to the new carers. There 
seems therefore to be no need to change adoption itself to accommodate 
such situations. 

1 . 12 Irrespective of the range of options made available, there will still 
be situations where, in the opinion of the Court, an application is made 
for the wrong order. Where a petition is made at present for an adoption 
order , the only alternatives open to the Court are either to make a 
custody order, to grant an interim order (which gives custody to the 
petitioner for a period of up to 2 years by way of a probationary period) 
or to refuse the adoption application. 

1.13 By way of contrast, where an application is made under the 1986 

Act, the Court is empowered to make an order relating to parental rights 
”as it thinks fit”. Thus, for example, in an application for parental 
rights, the Court could restrict the order to custody, guardianship or 
any parental rights contained in section 8 of the 1986 Act. Respondents 
highlighted clear support for introducing a corresponding discretion in 
adoption law. It is therefore proposed to empower the Court, in 

considering an application for an adoption order, to make an alternative 
order relating to parental rights as it thinks fit. The Court could also 
be required not to make an adoption order unless it is satisfied that the 
order would positively contribute to the child's welfare. The report of 
the Curator ad Litem would have to be extended to cover these issues . 
Such a requirement, which has already been applied to applications for 
orders in England and Wales under the Children Act 1989, would ensure 
that^ an adoption order is not made solely for the benefit of the 

applicants; for example, to make a step-parent feel more secure in the 
family . It is therefore proposed to introduce a requirement that the 
Court should not grant an adoption order unless it is satisfied that doing 
so would be in the interests of the child and, in particular, that making 
the order would be better for the child than making no such order at all. 

1.14 Whenever an adoption agency is considering the care needs of a 

child the first priority should be to establish the needs of the child, 
followed by a consideration of the most aopropriate order to meet those 
needs. Such a process would ensure that the needs of the child are 

properly identified at the care planning stage, and the extent to which it 

is considered necessary (and possible) to modify, permanently or 
temporarily, the parents’ responsibility for the child will determine the 
most appropriate order. To ensure that agencies make an application for 
the most appropriate order, it is proposed that they should be under a 
specific duty to consider all the possible orders which may meet the needs 
of the child before deciding on adoption as the care plan. 

The Welfare Test 

1.15 At present, Courts and adoption agencies have a duty, in reaching 
any decision relating to the adoption of a child, to give first 
consideration to the need to safeguard and promote the welfare of the 
child throughout his childhood; and, so far as is practicable, to ascertain 
the wishes and feelings of the child regarding the decision and give due 
weight to them, having regard to his age and understanding. Under civil 
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law, the Court has a duty to make the child's welfare ^ the paramoun t 
consideration in any proceedings relating to parental rights. Such a 
welfare test would, however, if applied to adoption, create problems in 
cases where the adoption application was contested: the Court would be 
able to give so much weight to the child's welfare so as^ to override and 
obviate the parents' interests. This would be inapprop^'iate for an order 
which irrevocably terminates parents' legal relationship with their child. 
It is a principle of public child care law and recognised in the United 
Nations Convention on the Rights of the Child that parents have a right 
to bring up their child without undue interference. 

1.16 Nonetheless, there is no good reason why the principle of 

paramountcy should not apply in other decisions involving the welfare of 

the child in adoption legislation. It is therefore proposed to make the 
welfare of the child the paramount consideration in all aspects of adoption 
legislation with the specific exception of dispensing with parental 
agreement . 

Extension of the Welfare Test 

1.17 The present welfare test requires Courts and agencies to have 

regard to the child's welfare throughout his childhood. But one of the 

special features of adoption is that it has a significant effect on a 

person's identity and family relationships not just during childhood but 
after the age of 18. It is known that some adopted people, whilst 
enjoying a close relationship with their adoptive parents, subsequently 
experience difficulties in the area of personal identity in adulthood. 
Should therefore the welfare test refer not only to the welfare of the 

child throughout childhood but his welfare in adult life as well? This 

would be particularly relevant to an older child where the issue of 
inheritance is a major issue. Such a change is open to the criticism that 
it would have little, if any, practical value and might even detract from 
the prime objective of adoption - to secure a permanent substitute family 

^ child . On balance, however, it is proposed that the welfare test 
should be eunended to require a Court or adoption agency to consider the 

welfare of the adoptee not only throughout childhood but in adult life as 

well. 

1.18 Irrespective of the weight given to the child's welfare, the fact 
remains that the welfare test, as presently worded, is extremely broad. 
It does not give any indication of the individual aspects of the child's 
welfare which should feature in the Court's or the agency's consideration. 
It would seem desirable to detail those particular aspects not only to make 
certain that they are taken into account in every application, but also to 
ensure a degree of consistency throughout the adoption service. An 
example of a more prescriptive welfare test can be found in the Children 
Act 1989 which requires the Court to have particular regard to: 

the ascertainable wishes and feelings of the child concerned 

(considered in the light of his age and understanding) ; 

his physical, emotional and educational needs; 



5 

Cm 1976: ratified by the UK on 16 November 1991 and came into effect 
on 15 January 1992 
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the likely effect on him of any change in his circumstances; 

the child’s age, sex, background and any characteristics of the child 
which the Court considers relevant; 

any harm which the child has suffered or is at risk of suffering, 

how capable the child’s parents, the applicants and any other 
relevant persons are of meeting his needs; 

the range of powers available to the Court. 

1.19 It is proposed to introduce a sinular prescriptive welfare test into 
Scottish adoption legislation. 
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CHAPTER 2: ADOPTION ORDERS 
Eligibility of Children 

2.1 At present, an adoption order may be made in respect of a child who 
has not reached the age of 18, except that an order may not be made in 
relation to a child who is, or has been, married. There are practical 
difficulties, albeit very infrequent, in that some older children are 
prevented from being adopted by delays which occur between the 
application being made and the Court's hearing the application. It is 
therefore proposed that adoption applications should be allowed to proceed 
notwithstanding the fact that the child has reached the age of 18 since 
the application was made. 

Eligibility Criteria for the Adopters 

2.2 Adoption must serve a range of children with a wide range of 

different experiences and circumstances, including children with special 
needs and children who may need to be placed with siblings . If 
legislation were to be too prescriptive about the characteristics of those 
who could be accepted as adopters, the discretion of agencies might be 
fettered to the extent that some children could not be found families at 
all. It is therefore important that agencies are not unreasonably 

restricted by eligibility criteria which could deprive children of the 
advantages of being raised in a caring family environment, 

2.3 There are very few constraints laid down on who may adopt a child. 
The only conditions in present legislation concern the adopters marital 
status, minimum age and domicile. Each of these criteria are considered 
below. 

Marital status of adopters 

2.4 An application may be made by either a married couple or a single 

person. During the Review, the prohibition on joint adoption by a man 
and a woman who are not married was considered. The changing nature 

of family structures was recognised, and it was suggested that the 

stability of the relationship was perhaps the most important factor to be 
taken into account. Reaction by respondents to this suggestion was 
mixed, but the balance of opinion seemed to favour relaxing the 

prohibition even though it would contravene Article 6(1) of the European 
Convention on the Adoption of Children^ which prohibits adoption by 
unmarried couples. The absence of a legal relationship between the 

unmarried couple was, however, seen as a potential problem by both 
supporters and opponents of reform in the event of a separation taking 
place. 

2.5 On the making of an adoption order both adopters become the 
parents of the child. Should the couple separate, both parents would be 
under the same obligation to pay aliment in respect of the child as a 
couple who are married and, although cohabitants are not liable to aliment 
each other, the provisions of the Child Support Act 1991 ensure that the 
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absent parent’s liability for child support includes an element for the 
maintenance of the parent with the care of the child. The position is less 
clear, however, where savings or household goods are concerned. 

2.6 The Scottish Law Commission’s Report on Family Law addressed these 
issues in considerable detail and made a number of recommendations 
which, if implemented, would remove or minimise the concerns previously 
expressed over allowing unmarried couples to adopt. It would be 
inappropriate, however, to consider further the amending of adoption law 
in advance of the SLC recommendation being implemented. Against this 
background it is proposed that the complete prohibition on joint adoption 
by a man and woman who are not married should remain. 

2.7 In view of the importance given to the stability of relationships of 

adoption applicants, the possibility of introducing a "qualifying period" 
after marriage within which an adoption order could not be made was also 
considered. Respondents rejected this notion, suggesting that the 

judgement of the stability of a marriage was a practice issue which would 
more appropriately be addressed in guidance. 

Age Limits 

2.8 The only age limits prescribed for the adopters in current legislation 
are that they must be at least 21, or 18 in the case of a parent who is 
adopting her own child jointly with a step parent. Opinions were sought 
on whether there was a case for lowering the minimum age for all 
adopters to 18, but the majority of respondents did not favour such an 
amendment. One of the main reasons given was that young people would 
not normally have the maturity and life experience at the .age of 18 to 
allow them to carry out such a difficult task as adoption. The stability 
of the relationship, as already recognised, was also a major factor to be 
taken into account. 

2.9 The possibility of introducing an upper age limit was also considered 
but once again opinion was overwhelmingly against introducing such a 
limit in legislation. Respondents recognised the need for flexibility, 
highlighting the fact that some older applicants have special qualities to 
meet the needs of particular children. For these reasons, it does not 
appear necessary to alter the existing age limits which apply in adoption. 

Domicile 



2.10 At present, the general rule is that at least one of the adoption 
applicants must be domiciled in part of the United Kingdom, the Channel 
Islands or the Isle of Man. In the vast majority of cases, questions of 
domicile do not cause any problems. However, someone from overseas 
may have lived in this country for some years yet still retain a foreign 
domicile. The system of Convention adoption orders established by the 
1965 Hague Convention was designed partly to alleviate this problem, but 
so far the Convention covers only nationals of Austria, Switzerland, and 
the United Kingdom. 

2.11 In other areas of family law, habitual residence has become an 
alternative basis of jurisdiction, for example of the petitioner in divorce 
cases or of the child in child related cases . Respondents gave 
overwhelming support for such a change, although concern was expressed 
over the child’s legal status on the return to the adopter’s own country. 
This issue is currently being considered by a special Hague conference on 
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intercountry adoption with a view to agreeing a Convention in 1993 which 
would ensure intercountry recognition of adoption orders made by 
signatory States. It is therefore proposed to allow an adoption order to 
be made on a basis of "habitual residence" of not less than one year as 
well as on a basis of "domicile". 

2.12 Where a couple are seeking to adopt, it is debatable whether the 
"habitual residence" condition should apply to only one of the applicants 
or to both. If it applied to only one applicant, the partner could have 
arrived in the country only days before, totally calling into question the 
genuine "residence" of the applicants. It therefore proposed that both 
partners in an adoption application on the basis of "habitual residence" 
should be required to meet the "habitual residence" criterion. 

Extended Eligibility Criteria For Adopters 

2.13 Although it was suggested in paragraph 2.2 that eligibility criteria 
should be kept to the minimum to allow a reasonable measure of 
flexibility, the Review considered a number of areas where additional 
criteria might be introduced in primary or secondary legislation. 

Sten-narent adoptions 

2.14 Where a marriage or relationship breaks down (or a parent dies) and 
the parent who continues to care for the child subsequently ( re-) marries , 
the parent and step-parent may decide to apply for an adoption order. 
The step-parent is likely to be effectively sharing responsibility for the 
care of the child, and the family may wish to seek some legal recognition 
of the relationship which the step-parent has with the child. Some 
applications appear to be based also on a wish for the child to be known 
by the step-father’s surname. 

2.15 Adoption by a parent and step-parent severs the legal link between 
a child and the other side of his birth family. There may be 
circumstances in which this is appropriate, for instance where the other 
parent has never acted in a parental capacity and the child has never 
really known any member of that side of the birth family. But where the 
child has some continuing positive relationship with the non-applicant 
parent, it is unlikely to be in the child’s interests for their legal 
relationship to be extinguished. Even where a parent agrees to adoption 
simply because he has no interest in the child, the possible benefits to 
the child of retaining a legal relationship with grandparents or other 
relatives should not be overlooked. It is also possible that the 
step-parent’s family will have little or no interest in the adopted child, so 
that the child loses one family without really gaining another. Such a 
situation may be confusing and lead to identity problems for the child, 
especially if the new marriage breaks down. 

2.16 Respondents recognised the difficulties surrounding step-parent 
adoptions, particularly the fact that adoption legislation may be used 
inappropriately to resolve issues of custody and access. Nonetheless, 
there was no support for prohibiting step-parent adoptions ; it was 
accepted that such adoptions will still be the most appropriate order for 
some children and, in view of the fact that adoptions involving step 
parents account for approximately 45% of all orders made, it would be 
wrong to exclude this option from such a large number of children and 
parents. It is therefore proposed not to alter the ability of a step-parent 
to make an adoption application. 
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2.17 What does require reform, however, is the anomalous situation that 
the birth parent caring for the child, usually the mother, is also required 
to become an adoptive parent. It can be disturbing for a birth parent 
and child to have the original birth certificate replaced by a new 
certificate on which the birth parent is shown to be an adoptive parent. 
The majority of respondents agreed that step-parents who wished to adopt 
their spouse’s child should be treated differently and that such an 
adoption should not affect the birth parent's status. It is therefore 
proposed that, in step-parent adoptions, the birth parent should retain 
her parental status and continue to be recognised as the birth parent on 
the adoption certificate. 

2.18 An adoption application in these circumstances could be made by the 
step-parent alone, with the agreement of his partner. Thereafter, 
however, the procedures should be the same as for any other adoption, 
with the assessment and determination of the case for such an adoption 
order being made embracing the family circumstances , not just the 
suitability of the step-parent. Such a holistic assessment would clearly 
focus on the needs of the child rather than the merits of the applicant, 
and would be more consistent with the welfare test proposed in 
paragraph 1.19. 

2.19 The relative incidence of breakdown of second and subsequent 
marriages makes a step-parent adoption particularly vulnerable to the 
difficulties of divorce or separation. It is even possible that the parent 
and child may wish to have the child's legal relationship with the other 
side of the birth family restored. In such situations, it has been 
suggested that the order should be revokable with the agreement of all 
the parties or, where appropriate, the agreement being dispensed with. 

2.20 This is not an attractive option. One of the major features of an 
adoption order is its irrevocability. This feature underlines the fact that 
it is not simply the responsibility to care for the child which is the issue 
(which, in practice, the step-parent will already have assumed before the 
order is made), but the right to be regarded in law as the parent of the 
child, with the same permanence given to the child-parent relationship as 
is enjoyed by birth parents. 

2.21 Chapter 1 emphasised the importance of using alternative family law 
orders where they would better meet the needs of the child. That 
principle would be undermined if adoption became an order which could be 
revoked because of a change in domestic circumstances. The aim should 
therefore be to ensure, by the means set out in Chapter 1, that an 
adoption order is only made where it is the most appropriate order and 
the welfare of the child would be promoted. Having set out such testing 
criteria, it seems contradictory to countenance revocation on any basis, 
let alone mutual agreement . It is therefore proposed that step-parent 
adoptions should not be subject to any specific revocation procedures. 

Adoption bv Relatives 

2.22 Where the parents are unable to offer a child a suitable standard of 
care, it is important to promote arrangements whereby the child can be 
offered such care within the wider family. In most circumstances where 
this happens, there is no desire or need to alter the child's legal 
relationship with the relatives who care for the child, but it is open to a 
relative to apply for an adoption order. As with step-parent adoptions, 
there is concern that some children adopted by relatives may suffer as 
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the ^ result of losing their legal relationship with one side of the birth 
family. A further cause for concern is that the adoption may distort the 
natural relationships which exist between the child, the adopters and the 
birth parents: this may cause identity problems for the child, particularly 
if he only discovers at a much older age who his birth parents are. 

2.23 Although adoptions by relatives now account for only a very small 
proportion of all adoptions, they have by no means disappeared 
altogether. Some applications are made where a child has lived with a 
relative, often a grandparent, for a considerable time: the relative has 
taken on the role and responsibility of a parent and stands, for all 
practical purposes, in that relationship with the child. It is possible that 
the security and stability which the relative and child need may best be 
achieved by adoption. In other cases, however, an adoption application 
is made not so much because the relative wants to become the child’s legal 
parent ^ but because he feels adoption is the only sure way of protecting 
the child against removal: this use of adoption is neither necessary nor 
appropriate . 

2.24 There is also the possibility of birth parents placing a child for 

adoption by a relative, not necessarily because the parents are unable to 
care for the child, but because the relative is childless. In such 

circumstances, it may well be better for the child to be brought up as 

the child of the relative’s family than as the child of parents who have 

never intended or wanted him to be part of their family, but, as 
proposed in paragraph 1.13, an adoption order should not be granted 
where the advantages to the child are' not clear and where its main 

benefit would be to the applicants. Against this background, no changes 
are proposed in the area of adoption by relatives . 
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CHAPTER 3: THE CHILD’S STATUS PENDING ADOPTION 
Protected Child Status 

3.1 At present, all children who are the subject of non-agency adoption 
applications become ’’protected children” from the time the applicants give 
notice to the local authority of their intention to apply for an adoption 
order. The 1978 Act imposes on a local authority a broad duty to visit a 
protected child from time to time, to satisfy itself as to the well-being of 
the child and to give such advice as to his care and maintenance as 
appears to be needed. 

3.2 It is questionable, however, whether the protected child status 
continues to serve any useful purpose. So far as protecting the welfare 
of the child is concerned, this provision is peculiar to adoption law, A 
custody order or full parental rights may be awarded to an applicant 
under other family law orders without any such monitoring by the local 
authority . It would be difficult to argue that the welfare of a child 
subject to an adoption application was in any greater danger than a child 
subject to one of the orders mentioned above. Additionally, the child is 
only protected from the point at which the prospective adopters give 
n otice to the local authority of their intention to adopt. Since applicants 
are presently required to give such notice at least 3 months before the 
date of the order, and the child is expected to have resided with 
non-related applicants for a "qualifying period” at least 12 months prior 
to the order being made, it is possible for a child to reside with 
prospective adopters for a period in excess of 9 months during which time 
the child is not "protected” . The value of applying this status to the 
child for the remaining 3 months is therefore very doubtful. 

3.3 Where step-parent and relative adoptions are concerned, the child 

will normally continue to live with the would-be adopters irrespective of 
whether an adoption order is granted. The only group of children, 
therefore, where some degree of local authority oversight may be 
considered desirable would be those who, prior to the adoption 

application, were private foster children. Such children, however, only 
cease to be protected under the Foster Children (Scotland) Act 1984 and 
its associated Regulations when an adoption application is made. It was 
suggested that it would be more consistent, and afford a greater measure 
of protection and support to the private foster child, if private fostering 
provisions continued to apply pending the adoption order; as a 

consequence, the protected child status could safely be removed from 
statute. Respondents overwhelmingly agreed this approach and it is 
therefore proposed to repeal the protected child provisions in adoption 
legislation. 

Qualifying Periods 

3.4 During the Review it was asked whether qualifying periods during 
which a child must have lived with the prospective adopters continued to 
serve any practical purpose. Opinions vary over whether qualifying 
periods continued to be a useful safeguard for a child or are now an 
irrelevant and unnecessary complication in the legislation. 

3.5 If^ the qualifying period does not serve any useful purpose in 
protecting the child’s welfare, what justification is there for retaining it? 
The major reason would appear to be to allow the local authority and the 
other officers appointed by the Court to investigate the circumstances 
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surrounding the application. Whilst it is recognised that such 
investigations are necessary before the application can be heard, it would 
appear inappropriate to retain a qualifying period in primary legislation 
purely to provide an opportunity for investigation of the application. 
This would appear to be a procedural matter more appropriately to be 
addressed in the context of Court procedure, a matter considered in 
chapter 9. 

3.6 The only other argument in support of retaining a probationary 
period is that it would provide a period of time during which the stability 
of relationships within the family setting could be assessed. It has 
already been recognised in paragraph 2.7, however, that this is a 
practice, and not a legislative, matter. Such judgements would best be 
made by the adoption agencies or Courts, who should be allowed to 
exercise their discretion on each individual case. It is therefore 
proposed that qualifying periods should be repealed. 

Prevention of Removal of Children Awaiting Adoption 

3.7 The 1978 Act contains various provisions aimed at protecting 
children, who have been placed with prospective adopters, from the 
disruption which would be caused by sudden removal. These provisions 
are arguably too prescriptive and confusing. Respondents gave 
overwhelming support to making this area of adoption legislation more 
consistent and clear. 

3.8 One of the major difficulties in revising this area of legislation is 
ensuring that the interests of any party involved in the proceedings are 
not unfairly prejudiced, w'hilst at the same time making certain that the 
welfare of the child is properly taken into account. In this respect there 
is a need to draw a distinction between procedures relating to adoption 
agency placements and those arranged by the applicants themselves. 

Agency Placements 

3.9 Children placed for adoption by an agency may be cared for by a 
local authority by virtue of a supervision requirement, a parental rights 
resolution or an order of the Court under section 10 of the Matrimonial 
Proceedings (Children) Act 1958, section 11 of the Guardianship Act 1973 
or under section 26 of the 1978 Act where the child had been the subject 
of a previous adoption application. The Child Care Law Review 
recommended that these last 3 routes into care should be re-routed 
through the Hearings system, effectively subsuming these ’’care states” 
within Part III of the Social Work (Scotland) Act 1968. 

3.10 Where a child is in the care of the local authority by virtue of one 
of these 3 orders, a parental rights resolution, or is under a supervision 
requirement, the child cannot be removed by the birth parents without 
the authority of as the case may be the Court, the local authority or a 
Children’s Hearing. A similar position applies with respect to a child 
Freed for adoption. In all these cases, there is therefore no need for 
separate ’’protection” provisions in adoption legislation. 

3.11 There is, however, one further section under which a child may be 
in the care of the local authority - that is, under section 15 of the Social 
Work (Scotland) Act 1968. It could be argued that it is inconsistent for 
such a family support service to also provide the statutory basis for a 
local authority to commence proceedings to have the child adopted or 
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’Freed’ for adoption against the wishes of the parents. It should still be 
possible, however, for an adoption agency to place certain categories of 
children who are in care under section 15, ie where they are orphaned, 
abandoned, or where the consent of the parent (s) caring for the child 
has been obtained. 

3.12 However, a problem arises when a child who is in voluntary care is 

placed for adoption with parental consent and that consent is 

subsequently withdrawn. In such a situation it is necessary to achieve a 
satisfactory balance which recognises the right of birth parents to 

withdraw their consent (perhaps because their previous consent was not 
properly informed or because of a change of heart given sufficient time 
for consideration and reflection) and the need to limit the period of 
uncertainty for both the child and adoptive parents making the 
application. Respondents indicated that it would be desirable to have 
parental consent formally recorded and intimated by the Reporting Officer 
at the outset so that there is no doubt in the birth parents’ minds as to 
the intended course of action and its implications , It is therefore 
proposed that, where a child has been placed by a birth p€irent in 
voluntary care, that birth parent’s consent to the child being placed for 
adoption should be formally recorded by a Reporting Officer prior to the 
child being placed for adoption. As a consequence, it is also proposed 
that, thereafter, birth pairents would not be entitled to remove their 
child, against the wishes of the local authority, without leave of a Court. 

3.13 Such provisions would not only give due recognition to the position 
of all the parties involved, but would also remove from statute the 
present role of ’’the person with whom the child has his home” in deciding 
whether the child can be removed - in future, the local authority or 
Court would fulfil this task. 

Non-Agencv Placements 

3.14 Quite separate considerations apply where an adoption agency is not 
involved in arranging the adoption. In such circumstances, the child will 
not normally be in the care of the local authority. It therefore seems 
reasonable that, as in other family law cases, disputes over custody 
should be resolved by the Court. It is therefore proposed that, in a 
non-agency adoption application, no specific provisions should apply 
relating to the removal of the child pending the application being heard. 

3.15 A quite separate category of applicants is local authority foster 
parents who apply to adopt children in their care. Legislation presently 
requires foster parents to have cared for the child for a period of 
5 years before they are safeguarded against the local authority removing 
the child before the adoption application is heard. Respondents 
overwhelmingly viewed this period as excessive and suggested a variety 
of ’’qualifying periods” ranging from 3 years to no period whatsoever. 
Whereas the latter suggestion has the attraction of simplicity, local 
authority foster parents are recruited by local authorities to discharge 
their responsibilities (mainly) under the Social Work (Scotland) Act 1968. 
Foster parents will therefore cover a wide range of services for families 
including short term and respite care. It is important that families have 
confidence in the service provided by their local authority - this would 
clearly not be the case where the foster parents could, at any time, 
ensure continued custody of the child in their care by making an 
application for adoption. It is important, for a period of time to be 
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available for the birth parents and the local authority to work towards 
the child’s rehabilitation. 

3.16 There will be circumstances, however, where the foster parent has 
clearly assumed the role of parent over a period of time but the local 
authority or birth parent do not share the foster parent's view that 
adoption is the most appropriate route to permanency. It is therefore 
proposed that where a local authority foster parent who has cared for a 
child for a period of 2 years makes an adoption application in respect of 
that child, no one should be allowed to remove that child from the foster 
parent’s care without leave of a Court or, where the child is subject to a 
supervision requirement, the Children’s Hearing. 

Timescales 

3.17 It is recognised that one of the most important factors contributing 
to disputes over who should care for the child pending an adoption 
application is the question of timescales. If the Court was in a position 
to hear and dispose of the application within a relatively short period of 
time, questions of access and custody would not be so significant. At 
present, however, the protracted proceedings which occur mainly in 
contested adoptions and freeing applications militate seriously against the 
birth parents. The proposals contained in chapter 5 to streamline the 
time taken for an application to be determined by a Court must therefore 
be seen as an integral part of these revised procedures . 
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CHAPTER 4: INTERFACE WITH THE HEARINGS SYSTEM 

4.1 The making of an adoption or Freeing application is a significant 
step for a child in the care of, or under the supervision of, the local 
authority. Where adoption has been the objective throughout the child's 
period in care, the making of the adoptive placement is the first major 
step towards securing that child in an alternative family. The making of 
a Freeing application is similarly significant . 

4.2 Where, however, the stated aim of the child being in care was 
rehabilitation between the child and his family, the decision to pursue 
permanency in an alternative family has much greater significance: it 
clearly signals the intention of abandoning the existing "care plan" and 
excluding the parents from any future responsibility for bringing up their 
child . 

4.3 The point at which, in the interests of the child, the decision is 
taken to pursue permanency away from the parents is a very difficult 
one, requiring the exercise of fine judgement. It is not surprising, 
therefore, that there are occasionally differing views between the parties 
involved as to when rehabilitation with the family should be abandoned in 
favour of adoption. Freeing or the local authority assuming parental 
rights over the child. Most of the children which come within this 
category will be subject to a supervision requirement by a Children's 
Hearing, with the children normally on supervision away from home. This 
chapter therefore examines the role of both the Children's Hearing and 
the local authority in permanency planning and considers what changes 
are necessary to ensure the smooth running of this system. 

The Children's Hearing 

4.4 The Children's Hearing in Scotland attempts, by way of making 
supervision requirements, to bring about a change in the child's or 
parents' attitude and/or behaviour which will ultimately remove the need 
for compulsory supervision of the child's welfare. 

4.5 One significant aspect of the decision of a Children's Hearing is that 
it does not remove or transfer parental rights, a fact articulated by the 
then Lord President Emslie in 1978 when he stated that: 

"The making of a supervision requirement does not deprive parents, 
or a person to whom custody of a child has been awarded, of their 
rights in relation to the child. It is properly to be regarded as just 
another of those lawfuL orders which may temporarily prevent the 
exercise of these rights ' . " 

4.6 The importance of this decision is that it not only highlights the 
temporary nature of the Hearing's decision, but also recognises the 
continuing role and responsibility of the parent throughout the period 
when a child is under supervision. The extent to which a parent is able, 
and equally importantly is willing, to take an active role will be 
determined by the conditions on the supervision requirement and by 
parental attitude. As the Child Care Law Review recognised: 



"^Aitken v Aitken 1978 SC 297 
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’’The local authority in practice exercises care and control much more 
directly over a child who is required by a Hearing to live in a 
residential establishment or in foster care, and much less so when a 
child is living at hom^ since their parents will continue to bear the 
principal responsibility 

4.7 The local authority will therefore be expected to undertake a wide 
range of care responsibilities for the child depending on the factors 
mentioned above. The local authority's responsibility to care for the 
child derives primarily from the supervision requirement made by the 
Hearing, although it may also have specific care responsibilities 
determined by Regulations applicable to the type of care given eg 
residential care, foster care etc. This point is emphasised in Part III of 
the 1968 Act (Compulsory Measures of Care) which refers to children as 
being "under supervision" and not "in care", and section 44(5) 
specifically applies the "in care" status for children under a supervision 
requirement for the purposes of receiving services and safeguards which 
^Pply io children "in care" under Part II of the same Act. 

4.8 A significant difference between a supervision requirement made by a 
Children’s Hearing and a court order is that, whereas the Court usually 
plays no further part in the care of the child following the making of an 
order, the Hearing retains a continuing interest and responsibility for the 
child, and its authority is required to vary the conditions of the 
supervision requirement. The Hearing therefore retains, throughout the 
life of a supervision requirement, the responsibility for determining 
whether a variation of a supervision requirement would be in the child's 
interests, with the local authority under a corresponding obligation to 
recommend a review of the supervision requirement where it believes that 
the child's welfare would be safeguarded or promoted by such a variation. 
The child or his parents have the right to appeal to a Sheriff against any 
decision of the Hearing. 

4.9 The Hearing System therefore embraces 2 important principles of 
public child care policy: firstly, that where compulsory intervention in 
family life is considered necessary, the need for, and extent of, that 
intervention may ultimately be determined in a judicial setting. Secondly, 
that short-term intervention is subject to regular and impartial review. 

The Parents 

4.10 The position of the parents must be taken into account. By virtue 

of their status as parents, child care law affords them a special 

recognition not enjoyed in family law where the welfare of the child is the 
paramount consideration, to care for their children unless it can be 
demonstrated that they are unable or unwilling to carry out that task. 
Particular care must be taken therefore to ensure that, whatever 

mechanisms are put in place to determine the future care needs of a 

child, parents are given the opportunity of stating their case and have 
the question resolved in an appropriate judicial setting. 



®Para 16.3 Review of Child Care Law in Scotland (1990), 
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The Child 



4.11 The child, who will be most affected by the decision reached, and in 
whose interests the Hearing is held, appears to be the least well 
represented. It is therefore proposed that where the Hearing believes 
that there is a need to safeguard the interests of the child where his 
long term care plan is being considered , it should be empowered to 
appoint a safeguarder for that purpose. 

The Local Authority 

4.12 Where a child is under supervision away from home, the local 

authority will be largely responsible for meeting the care needs of the 
child. In addition, authorities are also required to give first 

consideration to the need to safeguard and promote the welfare of the 
child throughout his childhood in reaching decisions relating to that 
child. The local authority also has quite separate powers under the 
1968 Act to assume parental rights over the child where it considers the 
parents to be incapable or unfit to have the care of the child. Short of 
assuming parental rights, however, the local authority acts within the 
limits of t^e responsibilities given to it under the supervision requirement 
and the relevant care Regulations. Thus, in reaching a decision that the 
terms of the supervision requirement no longer promote the welfare of the 
child, the authority is obliged to seek a Hearing so that the needs of the 
child can be reviewed. 

4.13 Difficulties can arise, however, where a local authority, through the 
processes prescribed in the Adoption Agencies (Scotland) 
Regulations 1984, decide that the welfare of the child would best be met 
by the making of an adoption or Freeing application. The Child Care Law 
Review identified that: 

"Problems can and do arise when decisions taken by the Hearing in 
the short-term overlap with the local authority’s long-term plans for 
a child, which may anticipate complete exclusion of the parent from 
future decisions about, or involvement with, the child". 

4.14 It has been suggested that this difference of opinion between the 
Hearing and the local authority is a major deficiency in the interface 
between adoption law and the Hearing system. To a large extent, 
however, most difficulties which arise are mainly issues of practice and 
perception. 

4.15 There would appear, for example, to be no major conflict of care 
responsibilities - the Hearing is, for the reason given in paragraph 4.8, 
the body responsible in law for varying the conditions of a supervision 
requirement relating to a child. The local authority, which will have 
invested a significant amount of time and professional expertise in 
reaching its decision, is not itself entitled to vary the supervision 
requirement in order to implement that decision. In practice, the majority 
of care decisions can be implemented by the local authority within the 
existing terms of the supervision requirement. Similarly, where a 
variation is required, the majority of recommendations made by local 
authorities relating to the short term and long term care needs of 
children are agreed by Hearings. Nonetheless, any difficulties 
surrounding even such a small number of cases where the local authority 
and Hearing do not share the same view merit further consideration. 
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4.16 Prior to 1985 it was questionable whether a Hearing could knowingly 
make a supervision requirement placing the child with prospective 
adopters without contravening Section 11 of the 1978 Act, which makes it 
an offence for a person other than an adoption agency to make 
arrangements, or place a child, for adoption (unless the proposed adopter 
is a relative of the child) . 

4.17 An amendment was introduced in 1985 by the Law Reform 

(Miscellaneous Provisions) (Scotland) Act 1985 which stated that the 
making "by a Children’s Hearing of a supervision requirement which, in 
respect that it provides as to where he is to reside, facilitates his being 
placed for adoption by an adoption agency, shall not constitute the 
making of such arrangements" . The amendment therefore fulfilled 
3 functions: firstly, it removed any possible culpability from the Hearing 
in placing a child with prospective adopters; secondly, it clearly 
recognised that the Hearing was empowered to "facilitate" the placement 
for adoption thus putting beyond doubt the fact that the Hearing should 

act in recognition of the purpose of the placement; and thirdly, to make 

it clear that the "placement" is by the adoption agency and not the 

Hearing. 

4.18 The Child Care Law Review, when considering the role of the 
Hearing in long term planning, argued that; 

"If the Hearing is to discharge its responsibilities coherently and 
effectively it can lay reasonable claim to knowledge of, and some 
participation in, the local authority's plans for the child". 

4.19 It went on to recommend that, where an adoption or Freeing 

application is made in respect of a child who is subject to a supervision 
requirement, the Court should be required to take into account any views 
expressed by a Hearing. This recommendation was widely supported in 
consultation, and confirms the belief that the Hearing is fully capable of 
reaching a decision on the local authority’s permanency plans where it has 
sufficient information to enable it to make that decision. It is therefore 
proposed to require a Court to take into account any views expressed by 
a Hearing when it is considering an adoption or Freeing application . 

4.20 In most situations, the Hearing will agree the long term plans of the 
local authority. There will be circumstances, however, where the 
Hearing, having fully considered the local authority’s plans, do not agree 
the proposed course of action and believe that rehabilitation between the 
child and family is still an achievable and desirable option. In such 
circumstances, the decision of the Hearing must stand. Such a decision, 
however, should not prevent the local authority from pursuing their plans 
for adoption through the judicial authority best able, and legally charged, 
to resolve such questions - the Court. 

4.21 The importance to birth parents of obtaining an early resolution to 
the question of their continuing involvement has already been recognised 
in paragraph 3.17; this principle would also appear to hold true in 
situations where the Hearing does not agree with the long term care plan 
proposed by the local authority. In such circumstances, which are very 
infrequent, the Hearing’s resistance to the child’s permanent placement 
away from the birth family will inevitably be shared by the birth parents. 
It therefore seems reasonable to test the local authority’s plan in Court 
before proceeding to an adoptive placement. This would satisfactorily 
resolve the question of the birth parents agreement to the adoption plan 



BBE00103.033 



18. 



Printed image digitised by the University of Southampton Library Digitisation Unit 



at an early stage, to the benefit of all the parties involved - most notably 
the child who could then be prepared for his subsequent adoption with 

confidence. It is therefore proposed that, where a Children’s Hearing 
does not agree ^th the local authority’s plans to have a child adopted, 
the local authority should have its permanency plan considered by the 
Court at the earhest opportunity by way of a Freeing application. 

believed that the steps proposed in this chapter will prove 
sufficient to clarify the respective responsibilities of the Children's 
Hearing and the local authority for short-term and long-term care 
planning. There ^ will inevitably be other minor difficulties in relation to 
this interface which will arise irregularly and infrequently, most notably 
questions of parental access during the period between the decision to 
pursue adoption and the Court's subsequent determination of the adoption 
application. It would be impossible, however, to construct legislation in 
this area which would resolve every potential problem, however unlikely 
significant, and at the same time meet the test of clarity. Over 
prescription runs the additional risk of reducing the flexibility available 
to all parties in difficult or unusual situations, which would ultimately be 
detrimental to the child. The solution must therefore also largely be 
founded in good practice, where the sharing of information between all 
the parties involved in the planning process is vital. 

4 . 23 Additionally , many of these minor difficulties only arise because of 
the timescales involved: if the transitional period from short-term care to 

care could be minimised, then questions (such as access) 
become less significant. The proposals' in the next chapter address this 
issue. 
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CHAPTER 5: FREEING FOR ADOPTION 
Origins 

5.1 Freeing for adoption was introduced in the Children Act 1975 
follomng the recommendations of the Houghton Committee. The procedure 
had its origins in concerns over the difficulties posed by the timing and 
nature of the consent procedure in baby adoptions; specifically, that the 
lengthy gap between the mother signing the consent document and the 
adoption Hearing imposed unnecessary strain, indecisiveness and 
confusion on the mother. An additional concern was the sizeable number 
of children in long-term care whose parents would not consent to 
adoption. It was therefore decided that the local authority or adoption 
agency should be able to apply to a Court for an order transferring the 
parental rights over the child to the agency with a view to the child’s 
adoption, and which provided for the parents’ agreement, where not 
forthcoming, to be dispensed with on one of the statutory grounds. 

5 . 2 Subsequent research^ has highlighted the changing social attitudes 
which led to the dramatic fall in the number of young single mothers 
seeking adoption and also the development of permanency planning 
focused on keeping children and families together. The over-riding 
problem, however, has been identified as the time taken both to prepare 
applications and to reach decisions in the Courts . This has had the 
effect of virtually extinguishing the use of Freeing with parental 
agreement in straightforward cases . It is therefore now largely used in 
difficult contested cases, as a means to clear the way for planning, and 
preparing the child, with confidence for the subsequent adoption. 
Similarly , although one of the main aims of introducing Freeing was to 
avoid having to place a child first and risk the Court deciding not to 
dispense with parental consent at the adoption Hearing, placement with 
prospective adopters does sometimes go ahead because of the delay in 
obtaining a Freeing order. 

The Need for Freeing 

5.3 Rather than consider the merits and demerits of the existing Freeing 
provisions, the deficiencies of which have already been recognised, it 
would be more useful to articulate the basic principles which determine 
the^ need for an order of this kind, and then consider whether adoption 
legislation would be enhanced or impaired by their loss. It is suggested 
that those essential elements of Freeing are: 

to enable parents, who wish their child to be adopted, to end their 
involvement in the adoption process at an early stage ie 
relinquishment ; 

to provide an adoption agency with the opportunity for birth 
parents’ disagreement with the adoption care plan to be resolved in 
Court; 



9 

Freeing Children for Adoption; Lambert, Buist, Triseliotis and Hill, 
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to allow birth parents an opportunity to oppose the adoption care 
plan before the passage of time effectively removes any possibility of 
their child being returned to them. 

5.4 The first two elements are included in the existing Freeii^g 
provisions, and still appear to be valid - a view supported by research 
and the overwhelming majority of Respondents who argued that it was 
desirable to retain an order which allowed an early resolution of the 
question of further birth parent involvement in the adoption process. 
The third element is covered in paragraph 5.9 et seq. 

5.5 If Freeing was repealed, then the parents, children and agency 
would each lose the advantages of relinquishment. Also lost would be the 
possibility of obtaining the Court’s consent to dispense with the birth 
parents’ agreement to the adoption care plan before actually embarking on 
that course of action. This is clearly not in the interest of the child 
who, having been removed from his birth family, needs above all 
security; this security cannot be forthcoming when the adoption placemey| 
cannot be planned and pursued with reasonable certainty . Research 
has also highlighted the anxiety and worry which prospective adopters 
feel where the birth parents' consent has not been given and, in 
contrast, records the high praise given to Freeing by adopters who have 
received children who are Freed before placement. Repealing Freeing 
without a suitable replacement can therefore be seen as an unrealistic 
option . 

5.6 As an alternative, it has been suggested that birth parents should 
not be asked to agree to their child being adopted until the adoption 
agency is in a position to make an adoptive placement, thus ensuring that 
the child is not left without parents in the intervening period. This view 
merits further consideration, since it focuses on one of the major 
criticisms of Freeing; namely, that the child is effectively left without 
parents between the making of the Freeing order and the subsequent 
adoption. To consider how significant this problem is, it is essential ^ to 
identify precisely the effects of a Freeing order. Although a Freeing 
order vests the parental rights and duties relating to the child in the 
adoption agency. Freeing is by no means unique in that respect. As 
already recognised in Chapter 1 , parental rights for a child may be 
awarded by a Court to any person "claiming an interest". Similarly, local 
authorities are presently empowered to vest in themselves relevant 
parental rights and powers for certain children in their care. There is, 
however, a further right which can only be removed by Freeing; that is, 
the right of parents to prevent an adoption order being made unless they 
agree to the making of the order, or unless the Court sees fit to 
dispense with their agreement under specified grounds. It is the 
removal of this particular "right" which is the essential and unique 
feature of a Freeing order. The removal of parenthood is n ot a 
necessary component of such an order, although it is a significant issue 
in its own right (see paragraph 5.17). 



^^Freeing Children for Adoption; Lambert, Buist, Triseliotis and Hill, 
(1989) 

Freeing Children for Adoption; Lambert, Buist, Triseliotis and Hill, 
(1989) 
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5.7 The argument in favour of postponing the removal of that right of 
agreement, either until an adoptive family is identified or an adoption 
application is heard, must therefore be based on the benefit that such an 
arrangement would bring to the child, adoptive parents and birth 
parents. These, however, would appear to be few. The child and 
adoptive parents would suffer from the same uncertainty and anxiety 
already articulated in paragraph 5.1. So far as the birth parents are 
concerned, it could be argued that they would benefit by being asked to 
agree to the adoption in the knowledge that adoptive parents had already 
been identified, but the disadvantages of such an arrangement would 
appear significant. Where the birth parents wished to consent to the 
child's adoption at the outset, for example, they would be unable to do so 
until prospective adopters were found; that could take a long period of 
time, particularly with children who have special needs. On the other 
hand, where the birth parents wished to contest the plan to place their 
child for adoption, the inability to have that proposed care plan resolved 
until adoptive parents have been identified would be seriously prejudicial 
to their case. 

5.8^ It would therefore appear that there are sound practical reasons, in 
addition to the theoretical ones identified in paragraph 5.3, for retaining 
an order such as Freeing which allows an opportunity for the question of 
parental agreement to be determined before progressing to pursue a 
particular adoption. The present Freeing provisions have had limited 
success in achieving that aim: the remainder of this chapter therefore 

considers how Freeing could be developed as a useable and integral part 
of adoption legislation. 

Contested Freeing 

5.9 Where a parent does not agree to the Freeing of his child, there are 
good reasons for a local authority to make a Freeing application before an 
adoption placement is made. It is now widely recognised that the longer 
the period of time birth parents are separated from their child, the less 
likely they are to be successful in challenging an adoption or Freeing 
application. The reason for this is that, by the point at which the 
application comes to Court, the child will already have been settled with 
prospective adoptive or foster parents making the likelihood of the child 
being returned to his birth family less likely. It is therefore proposed 
that where an adoption agency decides that a child’s welfare would best 
be met by adoption, the birth parents’ disagreement to that plan of action 
should be considered by a Court at an eeurly date. An early resolution of 
this question would appear to be in the interests of the child and the 
birth parents. 

5.10 Such a Court hearing would take the form of considering a contested 
adoption application (where a placement had progressed to that stage) or, 
as seems likely in most cases, a contested Freeing application. The Court 
would then be in a position to consider the application on the same basis 
as the adoption agency, and not be faced with a situation where, but for 
the effect on the child of the length of time it took to bring the 
application to Court, a (different) decision would have been made in 
favour of the birth parents. 

5.11 If such a requirement was introduced, it would be necessary to 
define a specific period in the legislation within which the adoption 
agency would be obliged to bring the case before the Court. It is 
proposed that a period of 13 weeks from the date of the adoption agency’s 
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decision to pursue adoption as the long-term care plan is a reasonable 
time to allow the agency to submit its application to the Court and to 
permit all the parties to prepare for the proceedings which, under the 
revised reporting arrangements proposed in Chapter 9, could commence 
without any undue or unnecessary delay. 

Freeing With Parental Agreement 

5.12 It has already been recognised that it is not in the child's or the 
birth parents’ interests to postpone the birth parents' agreement to their 
child being adopted where that is their clear wish. In some instances, 
particularly where a child is unwanted from birth, there are also clear 
advantages to the local authority in removing the birth parents from any 
further involvement in the child’s future, if that is their wish. To 
postpone the question of further parental involvement until the date of 
any subsequent adoption would not only unnecessarily place additional 
strain on the birth parents, but would also unnecessarily lengthen 
preparations for a subsequent adoption hearing. It is questionable, 
however, whether it is necessary or desirable to require that an 
application should be brought to Court within a specified period as has 
already been proposed for contested cases . 

5.13 Since the agency and birth parents will share a common view on the 
long-term care needs of the child in uncontested cases, there will not be 
the same need for an early Court hearing to resolve any difference of 
opinion. Additionally, the proposal in Chapter 3 relating to the early 
witnessing of parental consent will provide the necessary safeguards to 
ensure that the birth parents will act in full understanding of the issues 
involved. Should the birth parents exceptionally take the decision to 
subsequently withdraw their consent, then the position should revert to 
that already proposed in paragraph 5.9, with the ’contested Freeing' time 
limits applying thereafter. 

Freeing Applications Following Adoption Placement 

5 . 14 Views were divided on whether an adoption agency should be allowed 
to make a Freeing application after - a child has been placed for adoption. 
Some Respondents gave examples of situations in which the continuation of 
the Freeing application would be appropriate, such as where the Freeing 
process had already begun before placement. Others, however, 
suggested that a contested adoption would be the more appropriate 
course. 

5.15 The solution to this question lies in considering what information the 
Court should have to enable it to make the best decision in the interests 
of the child. It seems inappropriate to deny the Court the opportunity of 
taking into account ajl the factors relating to the child’s welfare; it 
therefore follows that the current care arrangements should not be 
withheld from the Court. Such information may prove important in the 
Court's determination of the application. 

5.16 Nonetheless, it would not be in the child’s or adoptive parents’ 
interests for a precipitous adoption application to be made. It is 
therefore proposed that a local authority should continue to be allowed to 
make a Freeing application even where the child has been placed with 
prospective adopters. The Court, in considering that application,^ would 
take into account the type of care currently being given to the child and 
where the child was already placed for adoption, would be advised that 
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the adoptive placement had not yet matured to the point where an 
adoption application was considered appropriate. 

Status Pending Adoption 

5.17 There is at present uncertainty over the effects of a Freeing order 
on the child and the birth parents . A Freeing order operates to vest 
parental rights and duties in the adoption agency, but there is no 
equivalent to the provision that applies on the grant of an adoption order 
which states that an adopted child shall be treated in law as if he had 
been born as the child of the adopters’ marriage and as if he were not 
the child of any person other than the adopters. It is therefore unclear 
whether a Freed child is to be treated as still being related to his 
parents (or other birth relatives) for other purposes, or what happens if 
he reaches age 18 and has not been adopted. The position is further 
obscured by the legislation which refers to only certain categories of 
parents whose children were Freed for adoption as ’’former parents”. 
There is a clear need for clarification in this area. 

5.18 It is proposed that the parents of a child Freed for adoption should 
remain the parents of that child until an adoption order is made. The 

main effects of the Freeing order would therefore be to vest the parental 
rights and duties in the local authority and to dispense with the parents’ 
agreement being required to any subsequent adoption. As a 
consequence, the confusion surrounding the question of parenthood would 
be removed. 

5.19 Once a Freeing order is made, the question of continued parental 
access remains relevant. Unlike an adoption order, where the child is 
already established with his new family, a child who is Freed for adoption 
may not have been placed with prospective adoptive parents . In certain 
circumstances, therefore, continued access may well be beneficial to the 
child. Freeing legislation, however, does not address the question of 
whether access should be allowed. It is therefore proposed that, as with 
an adoption order, a Court should be empowered, at the same time as 
making a Freeing order, to make any other order relating to parental 
rights as it considers appropriate. The child’s welfare in considering 
such a decision would, of course, be paramount. 

Progress Reports 

5.20 Before making a Freeing order, the Court is required to satisfy 
itself that each parent or guardian has been given the opportunity of 
making a declaration that they prefer not to be involved in future 
questions concerning the child’s adoption. If such a declaration is made, 
it must be recorded by the Court and the parent receives no further 
information on the child. If no such declaration is made, the agency is 
required to contact the birth parents within a fortnight of the 
anniversary of the Freeing order and inform them whether an adoption 
order has been made and, if not, whether the child has been placed for 
adoption . The agency may already have notified the parent of the 
adoption, in which case it is released from this requirement. If no order 
has been made, the agency thereafter has a continuing obligation to 
notify the parents both when an order is made, and whenever the child is 
placed or the child ’’ceases to have his home with the person with whom 
he has been placed for adoption” , 
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5.21 There is some confusion over the point at which the child ’’ceases to 
have his home” , since the child may continue physically to live with that 
person and subsequently move straight to another adoptive placement. In 
such circumstances, there would be no opportunity for the parents to 
apply for revocation of the Freeing order as by then the child would 
again be placed for adoption . It is therefore proposed to clarify tMs 
area of legislation to ensure that birth parents are contacted at the point 
at which the local authority decide to terminate the adoptive placement. 

It is also proposed to allow birth parents, who previously stated 
they did not wish to be involved in future questions relating to the child, 
to subsequently change their minds and receive progr^s reports. 
Although such a provision is unlikely to be greatly used, it will ensure 
that every parent has the opportunity of being made aware of their 
child’s progress in being adopted, with the corresponding right to apply 
for the revocation of the Freeing order where that care plan does not 

come to fruition. 

Revocation of a Freeing Order 

5.22 At present, adoption legislation allows the birth parents to apply to 
the Court for an order revoking the Freeing order where no adoption has 
taken place and the child does not have his home with a person with 
whom he has been placed for adoption. Although such revocation is 
extremely rare, it does seem appropriate that birth parents who have lost 
their parental rights and responsibilities because adoption was considered 
to be the most appropriate course of action for the child, should have the 
opportunity to have their case reconsidered where that care plan has not 
been carried through. 

5.23 Although all birth parents already have the right to apply for 

revocation, the adoption agency which holds the parental rights has no 
such power. The need for the agency to use such a procedure could 

arise where the agency’s attempts to place the child for adoption have 

been unsuccessful and they wish to pursue an alternative care plan, eg 
long-term fostering. Alternatively, the agency could consider that the 
child would be better placed with someone, eg a grandparent, who has no 

right to apply for revocation and adoption is not considered appropriate. 

5.24 Clear support has been indicated for an adoption agency to 

such a power. It is therefore proposed that an adoption agency should 
be entitled to apply for an order revoking a Freeing order. However, 
the extent to which the birth parents' wishes should be taken 
account by the Court is debatable. It is therefore also proposed 
birth parents should have the right to express their ^ opinion on the 
intended couirse of action to the Court. The Court, living already s^n 
fit to dispense with parental agreement on the m aki ng of the Frying 
order, should base its decision on the principle that the welfare of the 
child is paramount. Birth parents who have already indicated. they 

do not wish to have a say in any questions relating to their child’s future 
would not become involved. Similarly, where a Freeing order is revoke^ 
it is proposed that the Court should have complete discretion to award 
parental rights based on the best interests of the child. 

Freeing Applications by Voluntary Societies 

5.25 At present, any adoption agency may make an application for a 
Freeing order which, if successful, will transfer parental righ s an 
responsibilities for the child to that agency. It is questionable, however, 
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whether voluntary adoption agencies should continue to have this right. 
In all other areas of public child care law, it is the local authority which 
has the responsibility to intervene and care for children where the 
parental care is considered inadequate. Allowing voluntary adoption 
agencies to apply for Freeing orders would therefore appear to be 
contrary to this principle. In practice terms, voluntary agencies rarely, 
if ever, use this power; it is now quite common for voluntary agencies to 
’’contract" with local authorities to provide certain aspects of the adoption 
service. This is considered further in Chapter 8. It is therefore 
proposed to remove voluntary agencies’ powers to apply for a Freeing 
order . 
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CHAPTER 6: AGREEMENT TO ADOPTION/FREEING ORDERS 
Whose Agreement should be Required? 

6.1 It is a basic principle of adoption law that adoption or Freeing 
should only be possible with the agreement of each parent or guardian of 
the child, but that it should be open to a Court to dispense with that 
agreement. 

6.2 The agreement of the unmarried father is not normally required. If 
a child's father is not married to the mother, and has not been married to 
her at any time since the child's conception, he is not considered a 
parent for the purposes of the 1978 Act even if he registered the child's 
birth or has in some other way recognised paternity. He is, however, 
considered to be a "relative". In the Freeing provisions, the Court must 
be satisfied that the unmarried father does not intend to apply for any 
parental right under the Law Reform (Parent and Child) (Scotland) 
Act 1986 or that if he did the application would be likely to be refused. 
A similar requirement does not apply to adoption proceedings. 

6.3 Proposals for change should take account of the Scottish Law 
Commission's wider consultation exencuse on who should have parental 
rights. The Commission has reported"^ and recommended that: 

"In the absence of any Court order regulating the position, both 
parents of the child should have parental responsibilities and rights 
whether or not they are or have been married to each other." 

6.4 The introduction of such a provision would significantly strengthen 
the position of a father who is not married to the mother and it is 

proposed that, in line with this thinking, a definition of "parent" should 
be introduced into the 1978 Act which would include such a father. 

The Child 

6.5 Section 12(8) of the 1978 Act states that an adoption order shall not 
be made in relation to a child who is 12 years of age or over unless he 
consents to the adoption. Views were sought on the possibility of also 
requiring the consent of a child under 12 to his own adoption unless, in 
the opinion of the Court, he lacked the necessary mental capacity or 
understanding. 

6.6 Although this option attracted a considerable amount of support, the 
majority of Respondents did not believe that such an extension was 
desirable. Whilst recognising that it is important for children to have a 
say in decisions which will shape their future, the argument against such 
a change is persuasive; namely, that putting such an onus on a young 
child to give consent in order for the adoption to take place was putting 
him under undue pressure and burdening him with the responsibility of 
the decision. No changes are therefore proposed to this part of the 
legislation. 
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The Nature of the Agreement 

Conditional Agreement 



6.7 At present, any agreement which attaches conditions, for example 
relating to access or the characteristics of the adopters, is invalid. The 
adoption agency has a duty, however, when compiling its report for the 
Court under the 1984 Regulations, to include particulars of the birth 
parents’ wishes and feelings in relation to the adoption and the 
application, including any wishes in respect of the child’s religious 
upbringing. There is a clear expectation that agencies will take these 
preferences into account, as far as practicable, although they are not 
bound by them. 

6.8 It is increasingly common practice for birth parents to be given the 
opportunity to contribute their views of the kind of adoptive family and 
upbringing they would prefer for their child, and to be offered the 
opportunity of meeting prospective adopters. It is therefore possible to 
argue that the involvement of birth parents in the planning/ selection 
process should be recognised in statute by allowing parents to give 
conditional agreement to their child being adopted. 

6.9 It is clearly desirable to accommodate the birth parents’ wishes and 
expectations with respect to their child’s upbringing - participation in the 
planning process leading up to an adoption is widely regarded as 
reducing the feelings of guilt and inadequacy which often accompany the 
birth parents through the adoption process and for many years 
thereafter. Such a positive input also helps reduce conflict between the 
agency and the parents, who will be working with a common interest in 
the welfare of the child. The law must ensure, however, that in any 
adoptive placement, the welfare of the child is the paramount 
consideration. Although it may be possible, to a greater or lesser 
degree, to accommodate the expectations of the birth parents, these 
expectations should not prevent the child from being placed with the most 
suitable adoptive parents. 

6.10 The overwhelming majority of Respondents rejected the suggestion of 
introducing ’’conditional” agreement for birth parents as an alternative to 
the present ’’unconditional” agreement for that reason - namely, that the 
needs of the children would run the risk of becoming secondary to the 
desires of the birth parents. Such preconditions could also unreasonably 
restrict both the adoptive parents and the Court in making decisions 
based on the interests and needs of the child. It is therefore not 
proposed to introduce "conditional” agreement into adoption law. 

Reduced Level of Parental Agreement 

6.11 Some parents find it difficult to agree to an adoption because they 
feel that they are signing away their child . It is not always possible to 
determine whether a birth parent is withholding agreement so as not to be 
seen to be rejecting the child, or in order to contest actively the 
proceedings. The withholding of parental agreement is likely to increase 
anxiety for the applicants and the child, and has been known to cause 
the application to be withdrawn. It has therefore been suggested that it 
would be beneficial if some way could be found of enabling parents, who 
do not intend to contest an adoption, to give their agreement without 
feeling that they are abandoning or betraying their child. 
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6.12 Advocates of such a change suggest that reducing the threshold of 
parental agreement would be beneficial for the reasons given above. 
Others, however, highlight the inappropriateness of lowering the 
threshold for such a significant and irrevocable step. The latter view 

to have greater force, and it is therefore proposed to retain the 
present r^qudrement for birth parents to agree to their child being 
adopted, or Freed for adoption. 

Formal Consent to a Placement 

6.13 Under the present legislation, there are no formal safeguards to 
ensure^ that parental consent to the child being placed for adoption is 
taken in an informed and proper manner. This is particularly important 
since^ the birth parents may subsequently find themselves held to that 
decision. There is therefore a need to clarify the precise effect of a 
consent to the placement of a child for adoption and Freeing so that 
parents are in no doubt about the legal implications of that consent. It 
is therefore proposed to introduce procedures to obtain the formal 
agreement of the birth parents’ consent to the placing of their child for 
adoption. 

Withdrawal of Agreement 

6.14 Although parental agreement can be given before the Court considers 
an adoption application, it must be continuing when the order is made and 
can be withdrawn at any time until then. Although this can cause 
uncertainty and anxiety in the child and adoptive family, this must be 
balanced against the need to ensure that a parent’s agreement is properly 
informed and truly voluntary, with sufficient time for consideration and 
reflection. It is essential that the duties of the agency (to counsel the 
child and parents) and the Reporting Officer (to investigate and ensure 
that agreement is given freely and with full understanding) are 
discharged in full while it is still possible to withdraw agreement. Once a 
parent "has agreed", it is an offence under section 27 of the 1978 Act for 
a parent or guardian to remove the child from a person with whom the 
child has his home, against that person’s will, without leave of the Court. 

6.15 There is a difference of opinion on whether such agreement should 
become irrevocable after a certain period. Supporters of such a time limit 
highlight the difficulties experienced by prospective adopters of living 
with the uncertainty as to whether or not parental agreement would 
subsequently be withdrawn. Others, however, argue that, in view of the 
significant and irrevocable implications of an adoption order, the decision 
to dispense with parental agreement should only be taken by the Court at 
the point at which the order was being considered. Making agreement 
irrevocable might also make birth parents extremely reluctant to give 
their agreement thus possibly leading to an increase in the number of 
contested cases. On balance, the latter view is the more persuasive. 
The circumstances of birth parents can, and do, change for the better 
(or worse) in the period pending an application being heard, and it would 
be inappropriate for birth parents to be held to agreements given in 
situations or circumstances which are no longer relevant. 

6.16 Nonetheless, it would be possible to strengthen the position of 
prospective adoptive parents against the withdrawal of agreement for no 
apparent, or good, reason. One option would be to introduce, as a new 
ground for dispensing with parental agreement, "that where a parent 
agreed to the adoption at the time of the placement, there has not been 
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any significant change which justifies a different outcome for the child. 
This option could have difficulties however, since it would require legal 
interpretation of what was a "significant change", in whose opinion should 
it be "significant" -(the birth parents' or the Court's), and it would not 
be entirely clear on what grounds the Court should establish its 
"justification" - presumably one of the other grounds would therefore 
have to be demonstrated as being applicable. 

6.17 A simpler option would be to amend ground (b) ("is withholding his 
agreement unreasonably") to recognise the unreasonable withdrawal of 
parental agreement. The Court would therefore be required to decide 
whether, on the basis of the information laid before it, the birth parents' 
decision to withdraw agreement was one which any reasonable parent 
would have made. If the Court concluded that the birth parents' 
withdrawal of agreement was reasonable, the adoption agency would be 
obliged to demonstrate to the Court that one of the other grounds for 
dispensing with parental agreement applied. This option seems to strike 
the correct balance between safeguarding adoptive parents and the child 
from the withdrawal of parental agreement for no good reason, and 
recognising that there will be circumstances, albeit infrequent, where the 
birth parents have good reason to withdraw their agreement. It is 
therefore proposed to amend ground (b) to address the unreasonable 
withdrawal of parental agreement. 

Grounds for Dispensing With Agreement 

6.18 Where the agreement of a parent or guardian to an adoption or 
Freeing order is not forthcoming, his agreement to the making of the 
order must be dispensed with on specified grounds for the application to 
proceed. The grounds are that the parent or guardian: 

(a) cannot be found or is incapable of giving agreement; 

(b) is withholding his agreement unreasonably; 

(c) has persistently failed without reasonable cause to discharge the 
parental duties in relation to the child; 

(d) has abandoned or neglected the child; 

(e) has persistently ill-treated the child; 

(f) has seriously ill-treated the child. 

6.19 Although no statistical evidence is available, it would appear that 
ground (b) is by far the most common reason for dispensing with parental 
agreement . 

Comnosite Ground 

6.20 Before considering the adequacy of the existing grounds, the 
possibility of replacing the existing grounds with a single composite new 
ground, based not on "parental fault" but with the child's welfare as the 
paramount consideration, should be addressed. There are, however, a 
number of difficulties associated with introducing such a concept. 
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6.21 Firstly, the clarity of such a ground would have to be considered. 
The Child Care Law Review, in considering the case for introducing such 
a composite ground in the Hearings system, concluded that: 

’’Its very simplicity, however, has a serious drawback; it cannot 
itself convey a clear statement of precise reasons why they are 
before a Hearing; similarly, the degree of abstraction inherent in a 
composite ground would reduce the possibility of a child 

understanding the reason for his referral.” 

6.22 Although the grounds in adoption law largely relate to parental 
behaviour, the problem of a composite ground conveying sufficient clarity 
remains . 

6.23 Secondly, it is difficult to see how removing ’’parental fault” from 
the grounds would benefit the birth parents. Where the permanent 
severance of the parent /child relationship is at issue, birth parents 
should expect no less than a clear statement as to why it is felt 
appropriate to terminate that relationship. Whilst recognising that 
removing culpability from the ground might salve the conscience of some 
birth parents, it would also have the effect of making the ground even 
more intangible for those birth parents contesting their unsuitability as 
parents. Given the fact that many parents whose agreement has been 
dispensed with experience difficulty in coming to terms with the Court’s 
decision, it seems likely that the degree of abstraction necessary to 
remove culpability from the ground would simply increase their confusion 
and frustration. 

6.24 Thirdly, if the welfare of the child was to be the paramount 

consideration when dispensing with parental agreement, the existing 
grounds would effectively be replaced by a welfare test which would not 
give sufficient recognition to the rights of the birth parent. 

Additionally, such a move would be contrary to this country’s obligations 
under the European Convention on the Adoption of Children, Article 5 of 
which states that ’’the competent authority shall not dispense with the 
consent of the.... mother or the father.... save on exceptional grounds 
determined by law”. It is very questionable whether the ’’paramountcy” 
test could be considered ’’exceptional”. 

6.25 A single unified ground would therefore not only fail the test of 

clarity , but would also reduce the ability of the birth parents to 

meaningfully challenge the irrevocable removal of their parenthood. It is 

therefore proposed that adoption law should retain a number of separate 
grounds which focus as clearly as possible on the reasons why agreement 
should be dispensed with. 

Adequacy of Existing Grounds 

6.26 Paragraph 6.18 has already listed the 6 grounds under which a 

parent’s agreement may be dispensed with. This section considers 

whether those grounds, as presently worded, continue to meet the tests 
of clarity and relevance. 

(a) Cannot be Found or is Incapable of Giving Agreement 

6.27 This ground is reasonably clear and does not cause any significant 

difficulties in practice. It is noted, however, that the Scottish Law 

Commission, in their Family Law Report, recommend that this ground 
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should be amended to read ”is not known or cannot be found or is 
incapable of giving agreement” . The inclusion of the words "is not 
known" would appear to be a useful clarification, and it is proposed to 
amend ground (a) accordingly. 

(^) Is Withholding his Agreement Unreasonably 

6.28 This ground has generated a significant body of case law and is 
probably used most frequently of all the grounds. As such, case law 
generated by the ground has sufficiently clarified how ’’reasonableness” 
should be interpreted. No change is therefore necessary save that 
already proposed in paragraph 6.17. 

(c) Has persistently Failed Without Reasonable Cause to Discharge the 
Parental Duties in Relation to the Child 

6.29 The term ’’parental duties” does not sit well with the terminology 
used elsewhere in public child care law. The Scottish Law Commission, in 
considering the question of parental responsibilities , has proposed a 
statutory statement of parental responsibilities as follows 

”It should be provided that a parent has in relation to his or her 
child a responsibility, so far as is practicable and in the interests of 
the child: 



i. to safeguard and promote the child’s health, development 
and welfare ; 

ii. to provide, in a manner appropriate to the child’s stage of 
development, direction and guidance to the child; 

iii. if not living with the child, to maintain personal relations 
and direct contact with the child on a regular basis; 

iv. to act as the child’s legal representative and, in that 
capacity, to administer, in the interests of the child, any 
property belonging to the child." 

6.30 Although this definition usefully highlights the various facets of 
parental responsibility, the substitution of the phrase ’’parental 
responsibilities” for "parental duties” would not be appropriate. For 
example, it is doubtful whether a failure to act as a child’s legal 
representative ought to be a ground for dispensing with the agreement to 
adoption. Similarly, a failure to provide direction or guidance to a child 
ought not, perhaps, to be a ground for dispensing with the agreement. 
On the other hand, failure in the more personal responsibilities such as 
safeguarding or promoting the child’s health, development or welfare or, 
if not living with the child, failure to maintain personal relations and 
direct contact ought probably to be grounds. It is therefore proposed 
that this ground should be replaced by 2 new provisions along the lines 
that the parent: 

(c) has persistently failed mthout reasonable cause to discharge the 
parental responsibility to safeguard and promote the child’s health, 
development €uad welfare; 

(cc) has, if not living with the child, persistently failed, without 
reasonable cause, to discharge the parental responsibility to main tain 
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personal relations and direct contact with the child on a regular 
basis. 

6.31 The latter ground would be particularly useful in the case of an 
unmarried father who had taken no interest whatsoever in his child. It 
would also apply to a married parent of either sex who had shown no 
interest in the child over a long period . 

Has Abandoned or Neglected the Child 

6.32 Abandonment has been held to mean such as to render the parent 
liable to prosecution under Section 12 of the Criminal and Young Persons 
(Scotland) Act 1937. It would clearly be desirable to relate this section 
to more contemporary child care legislation, but it is also questionable 
whether, given the proposed amendment to ground (c) , this section is 
necessary , It would appear that cases of abandonment would be better 
addressed under ground (a) or, where the parent has been found, under 
the new ground (c). It is therefore proposed to repeal ground (d). 

-Has Persistently Ill-Treated the Child 

6.33 This ground would also largely be overtaken by the more 
comprehensively reworded ground (c) . It is therefore proposed to 
remove ground (e) from statute. 

(f) Has Seriously Ill-Treated the Child 

6.34 The use of this ground is qualified by Section 16(5) which states 
that this ground ”... does not apply unless (because of the ill-treatment 
or for other reasons) the rehabilitation of the child within the household 
of the parent or guardian is unlikely”. This condition was added in 
recognition of the dangers of a single case of serious ill-treatment being a 
ground for dispensing with agreement. 

6.35 The combination of these 2 factors do not, however, necessarily add 
up to a convincing reason for adoption. The legitimate role of the 
non-custodial parent where divorce has occurred has already been 
recognised and the new ground (cc) proposed in paragraph 6 was devised 
to address any failure to fulfil that role . It is therefore proposed to 
remove ground (f) from statute. 
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CHAPTER 7: OPENNESS IN ADOPTION 



7.1 Adoption has traditionally been a somewhat closed process in which 
many children have been shielded from the knowledge about, and contact 
with, their birth families. In practice, for many years now, it has been 
recognised that a child’s knowledge of his background may assist the 
formation of positive self identity, and that adoptive families should be 
encouraged to be open about the child's adoptive status and the special 
nature of the adoptive relationship. 

7.2 "Open adoption" is a relatively recent development which has rapidly 

gained prominence on the practice agenda by virtue of its strong 
advocacy by a number of organisations. There is, however, very little 
evidence to support such a radical development and, given the possible 
consequences for children should such a blanket approach be adopted, it 
would clearly be wrong to introduce widespread changes in adoption law 
to facilitate "open adoption" without proper research: the "suck it and 
see" approach would use children to advance a particular view of 
practice, rather than practice being used to advance the welfare of 
children. There is a clear need for a more considered debate on the 

whole question of "openness", informed not only by longitudinal research 
of outcomes, but also paying full regard to the opinions of the users of 
the service: the parents and the children, approximately 50% of whom 
experience adoption without the involvement of an agency. 

7 . 3 There is also great confusion amongst advocates and opponents of 
"open adoption" as to what the term actually means. It appears to 
embrace (at least) 2 main concepts: 

an openness which offers the possibility of maintaining established 
relationships - which is also referred to as adoption with contact; 

an openness in adoptive families, meaning that there is open 
communication and no secrecy about the child's birth origins, his 
birth parents and how or why the adoptive parents sought to adopt 
that child and why the birth parents relinquished the child for 
adoption. 

7.4 As a contribution to this debate, this chapter considers the 
advantages and drawbacks of openness to each of the 3 parties in the 
adoption triangle. 

The Birth Parents 

7.5 Much of the desire for greater openness stems from a recognition of 
the emotions - distress, blame, guilt and loss - which some birth parents 
experience in "losing" their child through adoption. It is now^ widely 
recognised that many mothers 30 years ago were, for a variety of 
reasons, effectively given little choice but to place their child for 
adoption and for some the distress and anguish has not diminished with 
time and may even have increased. 

7.6 Research, however, highlights that it is impossible to assess 
properly how prevalent this problem is, since "all the available studies 
are biased towards birth mothers who have been contacting Counselling 
Centres. In other words, the samples are somewhat self selected. Little 
is known about ... those mothers who are not seeking counselling, 
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information, contact or reunion" . The same study also notes that in 
New Zealand, where vigorous publicity campaigns were launched to let 
birth parents know they could register an objection to possible contact, 
many mothers did so. 

7.7 Furthermore, there is only limited evidence to suggest that more 
openness actually helps birth parents -j^ppe with the long-term effects of 
relinquishment. Whereas some studies suggest that offering the birth 
mother the opportunity to select the adopters and have continuing contact 
or information hel^ her by giving her the feeling of being involved and 
in charge, others'^ maintain that: 

"birth mothers who know more about the later life of the 

relinquished child have a harder time making the adjustment than 
mothers whose tie to the child is broken off completely by means of 
death. Relinquishing mothers who know only that their children still 
live but have no details about their lives appear to experience an 
intermediate degree of grief. It is also argued that in meeting the 
adoptive parents, the birth parents may come to feel envy, rivalry 
and even anger towards the adopting couple because they can parent 
the child she is unable to care for. Such reactions are not unknown 
among parents whose children go into foster care and mothers 

parting with a child for adoption should not be forced into an "open" 
arrangement against their wishes . " 

7.8 The earlier suggestions in relation to the Freeing process 

(chapter 5) reflect that belief. It must therefore be ensured that any 

changes to the rules surrounding the confidentiality of the adoption 

process recognise the fact that there is no evidence to suggest that all, 
or even the majority of, birth parents are in favour of such wide-ranging 
reform and that there is no firm evidence to suggest that greater 
openness helps birth parents in coming to terms with their relinquishment 
in the long-term. There is a clear need for research to be undertaken 
over a long period of time to inform policy decisions in this area. In the 
absence of such it would be wholly inappropriate to introduce legislative 
reform based on conflicting evidence unless increased openness was 
demonstrably to the benefit of the child being adopted. 

The Child 

7.9 Experience over time shows that adoption is a very successful means 
of bringing a child up in an alternative family. Research suggests that, 
for those adopted young, 7 out of 10 adoptions work very well with the 
children growing up to be accomplished and not different from other 
people in the community. Of the remainder, only 10%-15% could be 
described as unsuccessful or more problematic. This figure would not 
appear to be far off the norm for children in the community generally. 
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Adoption therefore works well - and equally importantly, is widely 
regarded by the public as working well. Chapter 1 indicated the 
overwhelming support for retaining the basic concept of adoption; namely, 
severing existing legal relationships with the birth parents and allowing 
the child to be brought up by new parents as a member of their family. 

7.10 There are, however, additional difficulties which adopted children 
are required to overcome: questions relating to their background, birth 
parents and the reason for their adoption are the most common. But 
some children, particularly in trans-racial placements, also have to cope 
with racism and being ostracised by the local community. It has been 
suggested that greater openness may help reduce or remove these 
difficulties. The extent to which such openness should be pursued is, 
however, debatable. As in many other areas of adoption, and child care 
law in general, there would appear to be no one correct answer. 

7.11 It was fortunate that a large number of people who had been adopted 
submitted their views on adoption. The overwhelming majority of 
adoptees who responded to the Review rejected the concept of continuing 
contact with their birth parents . They viewed such contact as an 
unwelcome and unnecessary intrusion into their family life. For them, 
therefore, adoption had met its basic purpose -• to place a child with new 
parents as if he had been a child of their marriage. That is not to say, 
however, that these children were unaware of the fact that they were 
adopted: most would appear to have been aware of this fact from an early 
age. They confirmed the success of "story books" of the child’s 
background which have been widely used by adoption agencies for a 
number of years . These books usually provide very basic information on 
the birth parents and how the child came to be adopted. They portray 
the birth parents in a positive light and emphasise the fact that the child 
was "special" to the adoptive parents because he was "chosen". Such 
disclosures and assurances to a child at an early age not only remove the 
possibility of a sense of shock on being told at a later date that he is 
adopted, but also create an environment of love, sense of belonging and 
acceptance which can compensate for any sense of loss or rejection. 

7.12 Responses to the Review have suggested that, for many adopted 
people, such basic information is sufficient. Further investigation into 
their pre-adoptive life seems to be dictated by a number of factors, 
including^ ^edical information, a sense of identity or simply curiosity. 
Research confirms that the wish to know whether they "were wanted" 
before being given up for adoption is more marked in adoptees who have 
a poor sense of self: 

"The implication is that those adopted people who are not too 
bothered about this have been made to feel wanted and loved and 
therefore reach a successful resolution. Their self image and self 
esteem, in effect, do not rely solely on what happened in the distant 
past . " 

7.13 It has been noted that children who are adopted when older will 
experience the sense of loss more acutely, particularly when they had 
meaningful bonds with a parent, sibling or grandparent. Agencies now 
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widely recognise the importance of such children maintaining past links. 
The question must be asked, however, whether in such circumstances 
adoption is the most a ppropriate order for the child. Chapter 1 has 
already identified the scope for making greater use of alternative orders 
such as custody and the circumstances outlined above would appear to be 
in line with that thinking. It would seem inappropriate to make an 
adoption order for an older child who has a close bond with his parent 
with the intention that the bond should continue . The child will clearly 
continue to see his birth parent as his ’’parent” irrespective of the legal 
position. Such a situation would in practice, and in principle, be at odds 
with the basic effect and intention of adoption law. As in the case of 
some step-parent adoptions, the solution would largely seem to lie in 
making use of a more appropriate order, rather than using adoption 
inappropriately . 

7.14 Nonetheless, there will still be situations where it will be appropriate 
to make an adoption order with conditions, such as access. The present 
power to make conditions attached to the adoption order is too inflexible 
and is unlikely to continue to meet the changing needs of the child 
throughout his childhood. It is therefore proposed that the "power to 
attach conditions" should be replaced with a power to make an order 
relating to any other parental rights at the same time as the making of 
the adoption order. 

The Adoptive Parents 

7.15 The previous 2 sections have addressed the needs of the birth 
parents in the pre- and post-adoptive period when considering the issue 
of openness. Quite rightly, the needs of the child have been recognised 
as the prime factor in determining whether any degree of continued 
contact is appropriate. This section considers the question of openness 
from the point of view of those people who will be expected to undertake 
the parenting role with any condition of continuing contact imposed by 
the Court or by agreement. 

7.16 The essence of adoption is the commitment of the adoptive parents. 
That is not to say that where a placement fails it is because of a lack of 
commitment - other factors can quite separately lead to the breakdown. 
Nonetheless, without that commitment, the placement cannot succeed. It 
is therefore vital that the views of adoptive parents and prospective 
adopters are given particular weight to any proposals which will affect 
their ability to raise their adopted child with the same freedom of choice 
enjoyed by any other parent. 

7.17 Paragraph 7.11 has already highlighted the difficulties that 
continuing birth parent contact may present to some children - those 
potential problems will fall to be addressed by the adoptive parents, who 
themselves may feel unhappy about continuing contact. The overwhelming 
number of responses to the Review from adoptive parents clearly indicate 
a desire to be allowed to undertake the difficult task of adoption without 
unwelcome interference from the birth family. There is a strong message 
that adoptive parents wish to be seen as the child’s parents and that that 
role would be made more difficult, and in some cases impossible, by 
continuing contact by the child’s former parents. 
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Conclusion 



7.18 Adoption is a means of permanently placing a child with alternative 

parents as though the child were born of their marriage. It transfers 
not only the parental rights and duties relating to the child, but also the 
title of ’’parent". The resulting "parent-child" status and relationship is 
clearly valued and closely guarded by both parties . Although it is in a 
child’s interest to know he is adopted from an early age, there is little 
evidence that continuing contact benefits either the new parent or the 
child in an adoption. By contrast, the Review has received a clear 

demonstration of resistance to greater "openness" from both these groups. 

7.19 The ideology of adoption with contact appears to have arisen quite 
naturally out of practical endeavours to find permanent homes for children 
who would otherwise remain in public care, such as children with special 
needs. Such children often have firmly established relationships with 
their families of origin or with special adults and friends. It would be 
cruel, artificial and unhelpful to the children to cut them off from the 
possibility of such continuing contact where there were clearly well 
established bonds of affection. But such adoption placements have their 
hazards in the sense of the balancing of past relationships with the 
present and the potential future relationships in the new permanent 
family . An alternative type of permanent care would , in most 
circumstances, better meet the needs of such children. 

7.20 The second aspect of openness is the involvement, to a greater or 
lesser extent, of birth parents in the selection of adoptive parents. 
Paragraph 6.8 has already considered this question in the context of the 
birth parents’ agreement to the adoption, and concluded that it would be 
reasonable to seek to accommodate the wishes of the relinquishing parents 
so far as those wishes do not disadvantage the welfare of the child. This 
view would also appear to hold good w’hen considered under the question 
of openness. 
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CHAPTER 8: THE ADOPTION SERVICE 



8.1 Adoption legislation places a duty on every local authority to 
establish and maintain a service designed to meet the needs , in relation to 
adoption, of 3 groups of people: 

children who have been or may be adopted; 

parents and guardians of such children, and 

persons who have adopted or may adopt a child. 

8.2 Local authorities are also under an obligation to provide requisite 
facilities as part of that service, or to secure that they are provided by 
approved adoption societies . This chapter examines the services which it 
is now widely accepted should be provided to these groups of people and 
considers ways in which both the legislation and practice could be 
enhanced to the benefit of service users. 

Services for Children 

8.3 The services for children which each local authority should aim to 
provide are: 

identifying children who might benefit from being adopted; 

deciding the type of care likely to be most suitable for the individual 
child; 

referring to other services for help with the child for whom adoption 
is not thought to be appropriate; 

counselling children, working with children and preparing them for 
adoption; 

arranging for the care of children awaiting adoption; 

identifying, assessing and finding the appropriate adoptive family for 
the child; 

arranging a smooth and well prepared transition into the adoptive 
home for the child; 

supervising the child in the adoptive home; 

arranging for the care and counselling of a child on the refusal of 
an adoption or Freeing application, or failure of an adoptive 
placement; and 

providing any necessary support after adoption, including referral to 
other services and counselling the child if he has problems relating 
to the adoption. 

8.4 Whereas some of the above services are provided directly by the 
local authority, others, such as identifying the type of adoptive family, 
will to some extent involve the birth parents. The provision of post 
adoptive support services will largely be provided at the behest of the 
adoptive families although there will be circumstances , particularly when 
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the child is older, where the child's decision to avail himself of post 
adoption services do not accord with his parents' wishes. 

The Child's Right to Information about Adoption 

8.5 Chapter 7 has already explored the question of openness in 
adoption, and highlighted the importance of an adopted person being 
aware of their adoptive status. In the past, some adopted people 
experienced considerable trauma to discover by chance - and sometimes at 
quite a late age - that they were adopted. To a lesser extent such 
deeply disturbing situations still occur today. Agencies now^ prepare 
prospective adoptive parents for the responsibility of telling their child 
about adoption and generally provide services to help adopters make 
information available to the child in a sensitive manner. 

8.6 It has already been recognised that the "story book" method of 
disclosing the child's adopted status is one which is widely used. It is 
still possible, however, that some adopted children may grow up without 
being told that they are adopted, particularly where an agency has not 
been involved in the placement. 

8.7 The legislative framework should underline an adopted child's right 
to know that he is adopted and contain measures to preclude the 
likelihood of any adopted child being deprived of this information. It is 

therefore proposed that: 

a. agencies (in agency placements) should have a responsibility to 
advise adoptive parents that it is important to the long term welfare 
of the child that he is told about his adoptive status and about the 
meaning of adoption. Where an agency has not been involved in the 
adoption application, this responsibility should fall to the Curator ad 
Litem; 

b. adoption agencies should have a duty to make available services 
to adoptive parents which may help them impart this information to 
the child ; 

c. the placing agency, or (in non agency applications) the 
local authority in the area the placement was made, should have a 
duty, when eua adopted child is approaching the age of 16, to make 
reasonable efforts to contact the child’s adoptive parents to remind 
them that the child should have been given this information and to 
offer appropriate services to the adoptive family in the event that 
the child has not been told. 

8.8 Regulations introduced along the above lines would ensure that the 
importance of the child being aware of his adoptive status is fully 
understood by all applicants for adoption, and that the necessary support 
services are in place to assist adoptive parents in that task. These 
duties, however, fall short of requiring the agencies to take an active 
role in ensuring such disclosure is made: such an active role would be 
inappropriate, given the very wide range of age and circumstances within 
which an adoption order can be made. More fundamentally, any 

suggestion of "compulsory intervention" by adoption agencies in the 
adoptive family life would be contrary to the concept of the agency 
providing a service for the family, and as a consequence undermine the 
confidence and relationship between the adoption agency and adoptive 
parents . 
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8.9 For many adopted people, some basic information about their history 
and background is sufficient to satisfy their curiosity about their birth 
parents. For others, however, such information is important in 
developing a positive sense of identity and of having a complete personal 
history. Such a wish for information may arise when the adopted person 
is much older. It is therefore proposed that an information pack about 
his background should be prepared for every adopted person- This 
information should include: 

a copy of the adoption order; 

basic details of the child’s health history, together with a statement 
explaining how the adopted person may gain access to other 
information about his medical history and any aspects of the birth 
family's medical history which may be of relevance to his 
development; 

information about the child's family and social background; 

the circumstances of the adoption and the reasons for it; 

any letters, photographs, or other material offered by the birth 
parents or other relatives; 

a statement explaining where adopted people may receive information, 
advice and counselling in relation to adoption. 

8.10 The responsibility for compiling this package of information should 
lie with this the agency or, where no agency is involved, with the 
Curator ad Litem. In the latter case, the information would be retained 
by the local authority . The information would be made available to the 
adoptive parents so that, where appropriate, they may make it available 
to the child. 

8.11 Not all adopted children, however, will wish to avail themselves of 
this information, and, given the traumatic circumstances which may have 
led to the adoption, the adoptive parents may quite rightly decide that it 
would be inappropriate to disclose to the child all the information they 
have available. The 3 major components of such an arrangement would 
therefore appear to be: 

1. adoptive parents have full access to the package of information; 

2. the adoptive parents must have the freedom to disclose 
information from the "package" only to the extent that they consider 
to be in the interests of the child; 

3. on reaching adulthood, young people who have been adopted 
should be aware that the package of information is available, in full 
or in -part , should they wish to avail themselves of it. 

Access to Medical Information 

8.12 Adopted children need, for their own sake throughout their life and 
that of their children, the fullest possible information about their health 
history and that of their birth parents. It is also essential for the 
child's adoptive parents that they have realistic advice about any 
unpredictable effects of antecedent factors in the child's family and health 
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history. A placing agency must have access to all information which may 
be relevant to the medical needs and development of the child whom it is 
seeking to place for adoption. This information should include relevant 
information about the medical history of the child's birth parents, such as 
the existence in either parent of any known genetic condition which may 
have implications for the future health of the child. 

8.13 The current adoption agency regulations do not specify precisely 
what medical information about an adopted child and his birth family 
should be made available. The particular question arises as to whether a 
birth parent or relative should have the right to withhold information 
which may be relevant to the child's development. In general, 
information given or obtained for the purpose of a person's own diagnosis 
and treatment should not be used for a different purpose without the 
authorisation of the provider of the information. However, if that 
information may be relevant to the child's health and development, it is 
clearly essential that the agency, adopters and child know of its existence 
and have access to it. 

8.14 It is therefore proposed that the adoption agency should have a duty 

to ensure that information about the child’s medical history and current 
state of health, together with relevant information about the birth family’s 
medical history, is passed to the child’s medical practitioner at the time of 
placement and to inform the adoptive parents that this haa been done. 
The doctors would then have access to those records (in the same way as 
a parent), subject to the safeguards which apply to disclosure of medical 
records. These safeguards are that access should not be granted to 
information which relates to, or was provided by, an individual other 
than the patient if that individual could be identified from that 
information and has not expressly consented to its release; and that 

access may be denied where, in the opinion of the holder of the record, 

it is likely to cause serious harm to the physical or mental health of the 

patient or of any other individual. 

8.15 It seems important that birth parents are asked to agree to the 

disclosure of relevant medical information about themselves, subject to it 
being anonymised where appropriate, and that they understand why this 
information is significant for the child. It is possible, however, that 
medical information about a child's birth family which will have 
implications for the child's health will come to light only after the 

adoption has taken place. It is proposed that local authority adoption 
agencies should be under an obligation to pass on such medical 
information to an adopted child’s medical practitioner and that, where this 
is done, the adoptive parents should always be informed so that they may 
seek access to the information on the child’s behalf. 

Services for Birth Parents 

k 

8.16 These services should include: 

counselling parents and guardians with problems relating to the 
child's care, and providing information and advice on his needs, 
including health needs; 

planning with parents for the future care of the child, discussing 
the available choices of future care, including the possibility of his 
remaining with his parents or being reunited with them, and helping 
them to reach a realistic decision: this applies to parents of children 
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in the care of the local authority as well as to parents who contact 
the adoption service independently; 

advising parents on the meaning and implications of adoption 
including the legal process; 

arranging for other services to parents where it is decided that 
adoption is not the right choice; 

referring parents to religious and other specialist agencies where 
this is appropriate; 

preparing parents for permanent separation from the child; 

as far as is practicable and in the interest of the child , complying 
with parents’ wishes regarding the child’s religious upbringing and 
other preferences in relation to the adoptive family; 

providing parents with continuing counselling and support where it 
is needed after the child has been adopted; 

providing short term accommodation for pregnant women and for 
mothers with children. 

8.17 There is a clear need for many of these services to be provided in 
an integrated manner with the local authority's statutory obligations under 
the Social Work (Scotland) Act 1968. The requirement to provide 
accommodation for pregnant women and mothers with children clearly falls 
within that category, and it is arguable that such a service should more 
appropriately be articulated within the context of the 1968 Act. The 
placement of this responsibility within the context of adoption legislation 
appears to go against the philosophy of providing support services to 
enable parents to care for their children as the most desirable option. It 
is therefore proposed that this service should be removed from adoption 
legislation and re-enacted in the 1968 Act. 

Pre-Adontion Services for Birth Parents 

8.18 Parents who are opposed to the child’s adoption cannot easily be 
involved in decisions concerning their child's future. Where relations 
between an agency and a birth parent have broken down, the parent may 
be left feeling helpless and resentful, and consequently may not be able 
to make a meaningful contribution to the child’s care plan. It is 
therefore proposed that agencies should be under an obligation to offer 
birth parents the services of a social worker who is not involved in the 
adoption plan; this worker should offer advice and counselling and seek 
to involve the birth parent, where possible, in the decision making 
process . 

Post Adontion Services for Birth Parents 

8.19 Birth parents need counselling and support in connection with the 
sense of pain and loss usually associated with the adoption of a child, 
and Section 1(1) (b) of the 1978 Act places a duty on local authorities to 
establish and maintain a service designed to meet the needs of such 
parents. It has already been suggested that, in the majority of cases, it 
would be inappropriate for birth parents to have continuing contact with 
a child after an adoption order has been made. Some birth parents, 
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however, may simply express a wish to be kept informed about child’s 
progress . In such an event one would normally expect the agency to ask 
the prospective adoptive parents to consider sending periodic updates on 
the child's development and to offer to act as an intermediary where the 
adoptive parents wished to maintain their anonymity. This service could 
also be performed by the local authority in non-agency applications. 

8.20 Given the lack of conclusive research on whether continuing (albeit 
in most cases residual) contact or a ’’clean break" better meet the needs 
of the birth parents and the child in the long term , it would be wrong to 
actively encourage birth parents to maintain such an interest. Moreover, 
it would be wholly inappropriate to raise expectations about continuing 
informal contact when the decision is one not for the local authority or 
the birth parents but for the adoptive parents. Where a degree of 
contact is established, birth parents should be able to change their minds 
and to have this service discontinued at any time. 

Services for Birth Relatives 

8.21 Other members of the birth family can be profoundly affected by the 
adoption of a child. They may also be able to contribute to consideration 
of adoption as a proposal, to the adoption plans and to the child’s 
transition to a new family. It is therefore proi>osed that adoption 
agencies should be required to ascertain the wishes and feelings of any 
other person the agency considers to be relevant. Such a requirement 
would ensure that relatives and others who have played a significant role 
in the child's life were not excluded from the local authorities 
consideration of the most appropriate care plan for the child. 

Services for Adoptive Parents and Prospective Adoptive Parents 

8.22 Local authorities have a duty to maintain services designed to meet 
the needs, in relation to adoption, of persons who have adopted or may 
adopt a child. The services should include: 

publicising the adoption service, educating and informing the public 
about adoption, and recruiting prospective adopters, 

counselling prospective adopters including discussion of problems 
such as infertility; explaining what adoption will require of them; 
informing them about the availability of children for adoption; 
counselling those who cannot be accepted for assessment as adopters 
or with whom there is no prospect of a child being placed; 

providing information and advice to those who wish to adopt but for 
whom an alternative order such as custody or guardianship may be 
more appropriate; 

recruiting suitable adoptive parents, with special initiatives where 
necessary, for example for children with special needs or requiring 
parents from a particular ethnic group, and providing support where 
necessary before the child is placed; 

preparing the adoptive parents to receive the child, supplying 
background information including information about his medical 
history and needs, and providing support after placement; 
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preparing foster parents for the change of role when they become 
adoptive parents; 

providing continuing support for adoptive families, including help 
and advice on problems relating to the adoption, and referring them 
where necessary to other services or other sources of help . 

Services for Childless Peonle 

8.23 Childless people who are interested in becoming adoptive parents 

need information and counselling about the possibilities and implications of 
adoption, and the characteristics of children who need adoptive families. 

However this may not suffice, provided as it is, in the context of a 

service whose primary focus is on the needs of children requiring 
adoption. There is increasing recognition that childless people need 
specialised services, and that such services should be available from the 
point when the couple first discover that they are unable to have children 
and which can address all the issues arising from this. Basic information 
and counselhng should be provided about the possible ways of responding 
to childlessness and the implications of them, which may include infertility 
treatment, adoption, or caring for a child under an alternative order. It 
is important that, from the outset, adoption is not regarded as a 
treatment for infertility; as a consequence, childless people should be 

assisted in weighing up different options and understanding their 
implications before they have fixed their mind upon a particular course of 
action. 

8.24 This is particularly important in view of the fact that many childless 

couples defer consideration of adoption until infertility treatment has been 
exhausted. There would be great advantages in encouraging health 

authorities and local authorities to promote jointly, and participate in, the 
development of services which were available to people before they 
approached a clinic for infertility treatment or sought advice on adoption. 
The issues facing prospective users of some treatments for infertility, 
particularly those involving donated gametes, overlap to some extent with 
the issues facing prospective adopters. Common to both are the need to 
consider the implications of parenting a child with a different genetic 
background and the extent to which the child should have information 
about the way in which he came to be part of the parents' family. 
Respondents indicated widespread acceptance that infertility counselling 
should not be provided as a component of the adoption service. 
Nonetheless, it was accepted that the counselling skills of specialist 
adoption workers might usefully form part of a wider service for childless 
people . 

Prospective Adopters who are turned away bv Agencies 

8.25 It is unavoidable that many people who wish to adopt infants will be 
disappointed because their numbers exceed the numbers of young children 
needing adoptive families. It is understandable that people are 
disappointed and frustrated because agencies cannot accept them for 
consideration as prospective adopters, not because they are prima facie 
unsuitable, but because there is no likelihood that a child could be placed 
with them. There is no advantage to would be adopters or adoption 
agencies to assess large numbers of people who, if found suitable, could 
never hope to proceed beyond a waiting list. It was suggested that such 
frustration could be minimised if agencies distinguished between suitability 
to adopt, and acceptance as prospective adopters. Couples in the former 
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category will all have met the ’’benchmark” selection criteria, but will not 
necessarily be accepted by the agency because, as previously stated, the 
number of suitable applicants significantly exceeds the number of young 
children in need of adoptive families. More exacting criteria are therefore 
used by agencies as a rationing device to avoid assessing more applicants 
than the agency can reasonably hope to satisfy . 

8.26 It was therefore suggested that agencies should draw a clear 
distinction between suitability criteria, and the more exacting criteria 
used to control the numbers of applicants for the agencies’ needs. The 
majority of Respondents supported this proposal, although some 
organisations seemed to argue that the needs of children in the agencies 
care should be the sole determinant. It is important to recognise, 
however, that prospective adopters, in their own right, are entitled to 
assistance from the adoption service and agencies are under a duty to 
provide it. Prospective adopters, having undergone a very rigorous 
scrutiny of their suitability to parent a child, should expect nothing less 
than a full explanation as to why it has not been possible to accept them 
as adoptive parents . It is therefore proposed to amend adoption 
legislation to ensure that an adoption agency shares the content of its 
assessment with prospective adopters aind that prospective adopters have 
the right to discuss their suitability with the adoption panel prior to a 
recommendation being made. 

Access to Identifying Information 

8.27 It has already been recognised that some adopted people wish to 
trace their birth parents in order to learn more about their birth family 
and the circumstances of their adoption. It is also the case that some 
birth parents, and also other birth relatives, also wish to re-establish 
contact with a young person who had been adopted. One principle 

underlying the existing arrangements is that the privacy of the adopted 
person should be recognised and that the decision to establish contact 
should lie with that adopted person. This_ principle applies to_ the 

BirthLink Register which is operated by Family Care Adoption^ Society. 
The Register was devised to meet some of the difficulties described here 
by providing a safe and confidential way for birth parents and other 
relatives to let an adoptive person know that contact would be welcome 
and to give a current address through which contact could be made. 

8.28 Adopted people are aware of the possibility that failure to register 
on the part of the birth parents or relatives may arise because the birth 
parents have died or other relatives, including siblings, do not know of 
the existence of the adopted person. Where an adopted person has 
chosen not to register, a birth relative may still want to let it be known 
that contact would be welcomed. 

8 . 29 The question therefore arises as to how far adoption agencies should 
be expected or permitted to assist adopted people in tracing their birth 
relatives, or assist birth relatives in contacting the adopted person. In 
both cases , it is desirable that tracing should be carried out in a way 
which is not likely to cause undue alarm or distress to the person with 
whom contact is sought. To that end, informing a person through a 
responsible third party that a birth relative is seeking to establish 
contact will allow that person the choice of how to proceed . It is 
therefore proposed that where a birth parent or relative wishes to contact 
an adult adopted person whose current address is known by the adoption 
agency, the agency should be explicitly empowered to contact the adopted 
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person to ascertain whether he woiild welcome the establishment of some 
degree of contact. A similar power is also proposed where an adult 
adopted person seeks assistance in establishing contact with a birth 
relative. Although it would be possible to place adoption agencies under 
a duty to provide these services, this would not be appropriate given the 
wide range of circumstances which lead to a child’s adoption. It 
therefore seems preferable to allow the agency to exercise discretion in 
this area. 

Voluntary Adoptions Agencies 

8.30 Under the existing legislation, local authorities are under an 
obligation to establish and maintain an adoption service designed to meet 
the needs of all the parties involved in the adoption process. This 
service is conjoined with the services provided by voluntary adoption 
societies which have been approved by the Secretary of State. 

8.31 The Houghton Committee envisaged that all voluntary societies should 
develop a comprehensive service and that those which provided placement 
services only should be phased out. In practice, many voluntary 
societies no longer provide a comprehensive service and have increasingly 
developed specialised family finding services for children with special 
needs . It therefore seems reasonable that voluntary societies should be 
able to apply for approval as adoption agencies on the basis of their 
contribution to particular parts of the adoption service. Such a 
development would not only significantly streamline the approval process 
but would also allow a more focused assessment by the Secretary of State, 
the local authority and the agency itself of its contribution to the 
adoption service provided in that area. It is therefore proposed that a 
voluntary adoption society should be approved only for those activities it 
is engaged in or proposes to engage in. 

Complaints 

8.32 There is no statutory requirement in adoption legislation for 
complaints procedures to be made available. Users of local authority 
adoption services now have access to the complaint procedures which local 
authorities were required to introduce under the National Health Service 
and Community Care Act 1990. There is, however, no equivalent 
requirement in relation to voluntary adoption societies, although most 
agencies do provide a mechanism for review. There is a clear need for 
users of adoption services to have access to clearly defined and uniformly 
implemented complaints procedures, and it is therefore proposed that a 
duty should be placed on approved adoption societies to operate similar, 
but independent, complaints procedures to those operated by the local 
authority. 

Approval of Adoption Societies 

8.33 Voluntary adoption societies are subject to official approval and 
monitoring in order to ensure that they maintain high professional 
standards of service and that statutory requirements are observed. 
Under the 1978 Act, voluntary adoption societies are subject to approval 
by the Secretary of State. Inspection by the Social Work Services 
Inspectorate is a major part of the approval process and the Inspectorate 
is also active in general monitoring of the activities of societies and in 
giving advice and guidance where needed . 
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8.34 During consultation, the question of whether voluntary societies 
should be approved by central or local government was raised. The 
arguments in favour of continuing the present central approval process 
lies in the recognition that the fact that some voluntary agencies provide 
services for a number of different local authorities and therefore could 
not be considered "accountable" to any one in particular, eg Family Care, 
BAAF. Central approval would also facilitate SWSG in monitoring and 
assisting in the development of new and innovative services which are 
often proposed by the voluntary agencies as a direct result of the 
reduction of their involvement in "mainstream" adoption work. Central 
registration would therefore appear to offer the best means of ensuring 
consistent standards being applied throughout the country. 

8.35 Alternatively, it could be argued that local authorities are ideally 
placed to evaluate the services available in their area, to identify 
omissions and to influence the development of services offered by the 
voluntary sector. In that respect, it is difficult for central government 
to assess on an ongoing basis the need for the services being provided 
by the voluntary agency and their contribution to the wider adoption 
service in that area. 

8.36 Responses on this question indicated an overwhelming support for 
the retention of central approval. It is therefore proi>osed that the 
Secretary of State should retain the authority to approve voluntary 
adoption societies . 

Criteria for Anoroval 

8.37 The factors currently taken into account in deciding whether to 
approve a society are: 

the society's adoption programme; 

the society's ability to make provision for children Freed for 
adoption; 

the numbers and qualifications of its staff; 

the society's financial resources; 

the organisation and the control of its operations; 

the views of any local authority in whose area the society operates 
exclusively; 

the record and reputation of the society in the adoption field; and 

whether the society is making or is likely to make an effective 
contribution to the adoption service. 

8.38 One area of the existing criteria which merits further consideration 
is the power of a voluntary agency to make provision for children Freed 
for adoption. Statistics confirm the belief that voluntary agencies do not 
apply for Freeing orders. Practice has developed to the point that, if it 
is felt, appropriate for a Freeing application to be made, such an 
application is made by the local authority adoption agency. Practice has 
therefore made the existing legislation largely redundant. It is also 

difficult to argue the case for retaining the power of a voluntary 
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organisation to intervene in family life by way of a Freeing order: where 
intervention is considered necessary, that responsibility should fail to a 
statutory organisation. It has therefore been proposed in paragraph 5.25 
to remove the power of voluntary adoption agencies to apply for a Freeing 

order. As a consequence, it is also proposed that a society's ability to 
make provision for children Freed for adoption will no longer feature in 
the approval process . 

Provisional or Conditional Apnroval 

8.39 Where a voluntary adoption society is approved, the legislation 
requires approval to last for a period of 3 years. This means that, when 
changes or improvements are called for as a result of an inspection, 
approval must either be deferred until the improvements are implemented 
or given in the hope and expectation that they will be made. This is 
clearly unsatisfactory. The absence of a power of provisional or 
conditional approval could also create difficulties for the approval of any 
new societies, since there would be no opportunity to observe the society 
operating in practice before full approval is given. Respondents 
indicated clear support for the option to approve for less than a 3 year 
period, although there was some resistance to the concept of ’’provision" 
or "conditional" approval. It is therefore proposed that the Secretary of 
State should have the power to grant approval of a voluntary society for 
any period of up to a maximum of 3 years . 

Adoption Panels 

8.40 All adoption agencies, whether local authority or voluntary, are 
required to establish an adoption panel. The use of adoption panels has 
become a significant feature of adoption agency work in both the 
statutory and voluntary sectors. It is generally accepted that panels 
make a significant contribution to the development and maintenance of 
consistent standards. They are valuable in that they place the 
professional judgement of individual social workers open to the scrutiny of 
a group of people with different expertise and experience, who can 
contribute to a more objective consideration of cases and a greater sense 
of fairness on the part of those involved in adoption. The accumulated 
experience of panel members working together over a period enables them 
to make a significant contribution to agency policy and development. 
Panels can also offer support to individual social workers faced with 
difficult and contentious cases. 

8.41 There is, however, a danger that a panel, the constitution of which 
is regulated in adoption legislation and whose prime focus is the adoption 
of children, runs the risk of considering whether adoption would meet the 
interests of the child, rather than best meet the interests of the child. 
Paragraph 1.14 has already underlined the importance of determining the 
needs of a child first, before going on to consider any one particular 
long-term care plan. For that proposal to be introduced, an adoption 
panel must be in a position to consider alternative types of care such as 
assumption of parental rights or custody. Such a panel would be in a 
position to weigh up the relative merits of each possible course of action 
not just in an abstract manner, but in full knowledge of the range of 
prospective adopters, foster parents and guardians who are actually 
available . 

8.42 Such a system would significantly improve the care planning on the 
Freeing/assumption of parental rights interface, by ensuring that 
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decisions to Free children for adoption are viewed as only one option in a 
range available in the wider child care law . 

Access to Adoption Agencies Records 

8,43 Adoption agencies are required to treat as confidential their case 
records which include any information obtained and recommendations or 
decisions made by virtue of the 1984 Regulations. Agencies are required 
to provide access to their records to the Secretary of State^ and for 
certain official purposes, such as official inquiries and investigations; and 
to Curators ad Litem and Reporting Officers. The agency's medical 
adviser must be consulted about access to health information. There is 
further provision to allow agencies to give access to researchers who are 
authorised by the Secretary of State. Beyond these provisions, an 
agency may give access as it thinks fit for the purposes of carrying out 
its functions. The 1984 Regulations therefore give a wide discretion to 
an agency on the matter of disclosure, whilst giving parties to an 
adoption no right of access. Agencies generally follow good practice in 
being as helpful as possible to those seeking information about their 
background, subject to protecting the privacy of those who have supplied 
information in confidence, including birth parents and adoptive parents. 

8.44 During the Review it was recognised that there are rights of subject 
access to other social work records under the Data Protection Act 1984 
(Computerised Records) and the Access to Personal Files Act 1987, 
although adoption records were specifically exempted from the operation of 
these Acts because of the particularly sensitive and private nature of 
adoption. The overwhelming majority of Respondents, whilst wishing to 
see some degree of change, supported the present position. Whilst it was 
suggested that the confidentiality surrounding adoption may increase the 
bitterness and conflict among the various parties , it would be unrealistic 
to believe that this would disappear with greater access to case records. 
Such a view also runs the risk of undermining the main advantage of 
adoption as perceived by the adoptee and adopters; that is, the 
opportunity to make the child feel secure with his new parents and 
family, without the possibility of unwelcome interference from birth 
relatives . It is also evident that the present Regulations allow a 
significant degree of flexibility to the Agency to both determine and meet 
the needs of the parties to an adoption . It is therefore proposed to 
retain the existing exemptions of adoption records from the Data 

Protection and Access to Personal Files Acts. 

A ge of Access 

8.45 Adopted people have access to the information leading to their 
original birth record at the age of 17 - the same age as applies for 
(discretionary) access to agency records. The possibility of allowing 
access at age 16 was considered, because of the peculiar situation in 
Scotland where a 16 year old adopted person has no statutory means of 
checking that his intended spouse is not a blood relative. 

8.46 Central to this question is the maturity of a 16 or 17 year old. 

Given the emotional difficulties of adolescence and the pressures ^ for 

academic achievement in this age 'group , it is questionable whether it is 

appropriate to further burden an adopted person with the sometimes 
disturbing information surrounding their adoption. Respondents, 
however, clearly indicated a desire to reduce the present age limit, and it 
is therefore proposed to reduce the age at which adopted people may have 
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access to their birth records to 16 years. In recognition of the 
aforementioned difficulties, it is also proposed to make counselling 
mandatory for 16 and 17 years olds before such information is disclosed. 

8.47 Given the fact that the desire for mandatory counselling derives from 
the vulnerability of a certain age group, it would not seem appropriate to 
extend the mandatory nature of counselling to older adopted people. 
Such a duty would be wasteful of resources, particularly where 
counselling is available at the behest of the adopted person. 
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CHAPTER 9: THE COURT 

An adoption application is brought before the Court by means of a 
petition. In the vast majority of cases, petitions are dealt with in the 
Sheriff Court, although the 1978 Act prescribes'^' that certain applications 
shall only be heard in the Court of Session. The legislation also provides 
for rules of procedure to be made by Act of Sederunt. Different rules 
apply in the Court of Session and the Sheriff Court, but both largely 
deal with procedural steps or incidental matters to give effect to the 
1978 Act. 

9.2 To assist the Court in its determination of an adoption or Freeing 
application, the Court appoints a Reporting Officer and a Curator ad 
Litem. A report is also submitted to the Court by the adoption agency 
or, where an agency was not involved, by the local authority. The 
following sections consider the information required by the Court to reach 
its determination and how that information should be communicated to the 
Court. 

Reporting Officers 

9.3 The duties of the Reporting Officer under the 1978 Act are to 

witness agreements to adoption and perform such other duties as the 
Rules of Court may prescribe. This duty, and other ancillary duties, are 
prescribed in greater detail in Rule 6 of the Act of Sederunt (Adoption of 
Children) 1984 for petitions considered in the Sheriff Court, and 
Section 224 of the Rules of Court where the Court of Session is involved. 
Paragraph 6.13 has already highlighted the need for the birth parents’ 
formal agreement or consent to their child being placed for adoption to be 
formally recorded at the point of placement. The Reporting Officer would 
appear to be best placed to carry out that task. Although this would 
necessitate the Reporting Officer being appointed before the adoption or 
Freeing application is made, the possibility of such an early appointment 
is already recognised in Section 58(3) of the 1978 Act which provides for 
Rules of Court to be made in such circumstances. It is therefore 
proposed to extend the Reporting Officer’s functions to include witnessing 
consents for a child being placed for adoption. There would also appear 
to be a good case for the Reporting Officer at that time to also witness 

any agreement to the making of an adoption order. It is therefore 

further proposed that parental agreement should also be witnessed by the 
Reporting Officer when the consent to placement is being obtained. 

9.4 In view of the need to avoid delay at all stages of the adoption or 

Freeing process, there are clear advantages in the Reporting Officer 
being appointed at the earliest possible point following the agency's formal 

decision to make an adoption or Freeing application. A period of 

13 weeks is proposed in paragraph 5.11 within which the agency would be 
required to submit its application. It would clearly be advantageous if 
the Reporting Officer could fulfil his functions during that time and 
consequently remove the uncertainty of further delay following the 
lodging of the application. It is therefore proposed that a Reporting 
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Officer should be appointed at the point at which the agency formally 
decides to pursue an adoption care plan. 



Curators ad Litem 

Duties in All Aoplications 

9.5 In all adoptions, the main duty of the Curator ad Litem is ^ to 

safeguard the interests of the child . As in the case of the Reporting 
Officer, the Curator’s duties are more closely prescribed in the Court 

Rules. Under the proposals made in paragraph 1.13, the Curator would 
also have the additional responsibility of reporting to the Court on the 
reasons why adoption would be better for the child than an alternative 

order or no order at all. The importance of minimising the period of 

uncertainty between the making of an adoption application and the 
determination of the order has already been recognised . The preparation 
of the Curator’s report is one which presently takes some time and, with 
the additional responsibilities proposed, will have the capacity for undue 
delay . It is therefore proposed that a Curator should be appointed at 
the same time as the Reporting Officer, and be required to pres;ent his 
report to the Court within a period of 6 weeks from the date of his 
appointment . 

Duties in Non-Agencv Aonlications 

9.6 In a non-agency application, the main question at issue is not 
whether the child will continue to live in the family of the would-be 
adopters but whether he will live there as an adopted child. The Court 
requires an official investigation of the application in order to safeguard 
the interests of the child and to report on the circumstances of the 
adoption. 

9.7 At present, local authorities carry out duties connected with 
non-agency applications. They are required under Section 22 of the 
1978 Act to investigate the suitability of the applicants, whether the child 
was placed with the applicants in contravention of the 1978 Act, and on 
any other matter relevant relating to the welfare of the child . It has 
been suggested that local authorities do not regard such reports as^ a 
high priority, and there is certainly a significant degree of overlap with 
the responsibilities of the Curator ad Litem. Given that local authorities 
are presently allowed a period of 3 months to prepare these reports there 
is a clear case for significantly shortening this reporting period and 
removing the overlap in reports made available to the ^ Courts . It is 
therefore proposed to remove the duty on local authorities to provide 
Section 22 reports and to place the responsibility for the investigation of 
non-agency applications with the Curator ad Litem. 

9.8 It would not be appropriate, however, for a Curator ad Litem to 
have responsibility for counselling applicants and other parties, such as 
birth parents, particularly if this conflicted in any way with the duty to 
safeguard the child’s interests.. These services should be provided by 
the local authority in whose area the applicants live. It is therefore 
proposed that the Curator ad Litem should have a duty to inform those 
involved in an adoption or Freeing application of the ava^bihty of 
counselling. The loc€il authority should be under a specific duty to 
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provide such advice and counselling if requested by any of the parties 
concerned. 

9.9 For the Curator ad Litem to successfully undertake both the present 
and proposed duty to a satisfactory standard, it will be necessary for him 
to be able to make a professional judgement based on the best interests of 
the child. His role will therefore necessitate 2 key skills: the ability to 
properly communicate with the child so that his views and opinions on the 
adoption can be properly reflected in the Curator's report, and the 
abihty to undertake a comprehensive assessment of the applicant's ability 
to care for the child. Under the present legislation, Curators need not 
have^ such professional expertise: in practice. Courts sometimes appoint 
solicitors to carry out this task. It is therefore proposed that, in 
future, all Curators ad Litem appointed in adoption or Freeing application 
should be professionally qualified in social work. 

Control of t he Curatorial and Reporting Officer Service 

9.10 The aforementioned proposals to amend the Curator ad Litem and 
Reporting Officer services raise consequential questions relating to the 
delivery and appraisal of these services . The proposals that Curators 
should be qualified social workers and should be responsible for the 
investigation of non-agency applications currently undertaken by local 
authorities point to the need for a separate panel of Curators and 
Reporting Officers to deal exclusively with adoption and Freeing 
proceedings . 

9.11 Appointments to, and the monitoring of, such a panel would best be 
undertaken by a committee set up by the local authority along the lines of 
the GALRO panels already established in England. One major benefit 
would be that the selection, administration, remuneration and, equally 
importantly, the monitoring of the service would be undertaken by the 
one body and subject to professional oversight. It is therefore proposed 
that a sejmrate panel of Curators ad Litem and Reporting Officers should 
be established specifically for the purpose of adoption €uid Freeing 
proc^dings, and that local authorities should be responsible for the 
admimstration and monitoring of the service. It is also proposed that the 
activities, and impartiality, of such a body should be underpinned by 
Regulations . 

The Child 

9.12 Where a child is 12 years of age or older, his consent to his own 
adoption is necessary, unless the Court decides that the child is 
incapable of giving his consent. In such cases, his views may well be 
different from those of the Curator ad Litem, whose role is to represent 
the child's best interests and not necessarily the child's actual views. It 
is therefore proposed that children aged 12 and over should be entitled to 
independent legal representation at their own adoption proceedings . 
Applications in respect of children aged 12 and over are not great in 
number and it would be for the child to decide whether legal 
representation was necessary. 

9.13 The arguments in favour of extending the right to legal 

representation could also be applied to children under 12. A divergence 
of views between a child and the Curator ad Litem is also possible in 
such cases. Often, however, the child will be too young to express any 
views on the matter. Additionally, respondents have already rejected the 
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suggestion of also requiring the consent of a child under 12 to his own 
adoption where he had the necessary mental capacity and understanding. 

It was felt that such an onus on a young child to give consent in order 
for the adoption to take place was putting him under undue pressure and 
burdening him with the responsibility of the decision. It would therefore 
appear to be inconsistent with such an approach to argue that such a 
child should have independent legal representation. 

9.14 Nonetheless, it is important to recognise that a child of any age 
should be able to express his wishes and feelings and have them taken 
into account by the Court - Article 12 of the United Nations Convention 
on the Rights of the Child requires it and Section 6 of the 1978 Act 
presently legislates for it. There would, however, appear to be a good 
case for more positively promoting the right of the child to express his 
views: it is therefore proposed that adoption legislation should specifically 
recognise the right of a child of any age to express his views, and to 
have those views taken into account. 

Court Timescales 

9 . 15 Many of the proposals and suggestions already made in this paper 
will, if implemented, significantly simplify the adoption process and as a 
consequence reduce the amount of time taken to bring an adoption 
apphcation to Court. It is widely recognised that delays have 
significantly contributed to the failure of Freeing provisions to make an 
impact in adoption law. Research has highlighted the fact that it is not 
simply Court timescales which have been at fault, but also the time taken 
by adoption agencies to progress to the stage of making a Freeing 
application. 

9.16 It is therefore important that those benefits are not negated by 
allowing the Court process to become unnecessarily protracted. There 
are a number of ways in which this could be achieved. Firstly, a 
presumption could be included in primary legislation which recognises the 
significance of delays in such cases. Section 1 of the Children Act 1989 
already states that: 

"In any proceedings in which any question with respect to the 
upbringing of a child arises, the Court shall have regard^ to^ the 
general principle that any delay in determining the question is likely 
to prejudice the welfare of the child." 

It remains to be seen, however, whether such a presumption would have 
any real effect on the Courts, given the many other pressures on Court 
time and the resources available to them. 

9.17 Secondly, primary legislation could place an obligation on the Court 
to draw up a timetable to deal with the application. Once again, the 
Children Act 1989 contains such a duty in Section 11(1): 

"In proceedings in which any question of making a Section 8 order, 
or any other question with respect to such an order arises, the 
Court shall (in the light of any rules made by virtue of 
sub-section (2)): 

(a) draw up a timetable with a view to determining the question 
without delay ; 
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(b) give such directions as it considers appropriate for the 
purposes of ensuring, so far as is reasonably practicable, that 
the timetable is adhered to. 

(2) Rules of Court may: 

(a) specify periods within which specified steps must be taken 
in relation to proceedings in which such questions arise ; 

(b) make other provision with respect to such proceedings for 
the purpose of ensuring, so far as is reasonably practicable, 
that such questions are determined without delay.” 

Such a timetable would certainly focus more closely on the question of 
time taken to determine applications. 

9.18 Finally, it would be possible to set times in primary legislation within 

which applications must be heard. This option, whilst superficially 
attractive, would also have significant disadvantages. If, for example, 
the Court is expected to make its decision on the basis of the welfare of 
the child, it would be wrong to impose a time limit as the paramount 
consideration in the Court’s determination of the application. Equally, 

delays in proceedings can, and frequently do, occur for legitimate 
reasons, eg illness. 

9.19 Of the 3 possibilities mentioned above, only the requirement on the 
Court to draw up a timetable appears to offer any practical solution to 
the problem of delay. It is therefore proposed to place an obligation on 
the Court to draw up a timetable to deal with an adoption or Freeing 
application. It is hoped that this step will ensure that applications are 
dealt with as expeditiously as possible. 
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CHAPTER 10: ENFORCEMENT 
Private Placements 

10.1 At present, a person other than an adoption agency who makes 
arrangements for the adoption of a child, or places a child for adoption, 
commits a criminal offence unless the proposed adopter is a relative of the 
child. A person who receives a child in such circumstances also commits 
an offence. It is also an offence to take part in the management or 
control of a body of persons which exists wholly or partly for the 
purpose of making arrangements for the adoption of children, where the 
body is not an adoption agency. A person found guilty of any of the 
above is liable on summary conviction to imprisonment for more than 
3 months, or to a fine not exceeding level 5 on the standard scale 
(currently £5,000) or to both. 

10.2 No offence is committed where the original placement was intended 
other than for the purpose of adoption. Thus if a child is placed for 
fostering, but not for adoption, the person who receives the child cannot 
commit an offence even if the person receiving the child intended the 
placement to be for adoption. Conversely, it has been suggested that the 
offence of receiving a child illegally is committed if adoption is in fact, 
unbeknown to the receiver, the purpose for which the child was actually 
placed. Respondents overwhelmingly argued that knowledge of the 
purpose of the placement was a crucial factor. It is therefore proposed 
to recognise in law that knowledge of the purpose of the placement is 
essential to the commission of an offence. 

Payments 

10.3 At present, it is a criminal offence to make a payment to another 
person, or offer or agree to do so, for: 

adopting a child; 

giving any agreement required in connection with an adoption; 

handing over a child; or 

making any arrangements for a child's adoption. 

10.4 It is also an offence to receive or agree to receive any such 
payment. The sentencing options available to the Court on summary 
conviction are as for the offence of making an illegal placement. The 
offence does not extend, however, to certain payments, such as those to 
an adoption agency for expenses reasonably incurred, payments 
authorised by the Court, payments between the agencies, and payments 
of adoption allowances. Authorisation by the Court of a payment may be 
either prospective or retrospective. Opinion is divided over whether a 
Court should have the power retrospectively to authorise payments. 

10.5 The significance of retrospective authorisation lies in the fact that, 
unlike a placement offence, a Court is not allowed to make an adoption 
order where an illegal payment has been made. On this question, 
however. Respondents were quite clear that such a complete prohibition 
would inevitably lead to decisions being taken which may not always be in 
the best interests of the child. It is therefore proposed that a Court 
should be empowered to make an adoption order, notwithstanding the fact 
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that an illegal payment has been made. In such circumstances, there 
would appear to be no good reason to provide for Courts retrospectively 
to authorise illegal payments and it is proposed that the Court should no 
longer be empowered retrospectively to approve such payments. 

Other Offences 

10.6 The abolition of the protected child status as proposed in Chapter 3 
would remove the need for the current offences relating to these 
children. Offences relating to restrictions on the removal of a child 
awaiting adoption would also no longer be needed. It should continue to 
be an offence, however, to remove a child for adoption overseas, except 
where the adoption is by a relative or where an order authorising the 
proposed foreign adoption has been granted. No changes are proposed to 
the current offence relating to the prohibition about certain 
advertisements . 
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CHAPTER 11: INTERCOUNTRY ADOPTION 
Background 



11.1 Intercountry adoption has been known since the post-war years, 

initially as a humanitarian move in response to the needs of children 
displaced and suffering through war. More recently, intercountry 

adoption has tended to develop as a service for childless couples. The 
growing scale of intercountry adoption and concerns about the welfare of 
children involved have in recent years prompted many countries - both 
those from which children are adopted by foreign countries ("sending 
countries") and those which receive children from overseas for adoption 
("receiving countries") - to consider the need for more effective 
regulation. 

11.2 Intercountry adoption may provide the only opportunity for some 
children, who have no family and are living in circumstances of 
deprivation and poverty, of a family life. It is therefore understandable 
that some people, particularly those who are unable to have children, 
wish to combine the needs of such children with their own desire for a 
family , and research suggests that the majority of such adoptions are 
successful. 

11.3 Concerns have arisen, however, about a number of aspects of 
intercountry adoptions. These have focused around the fact that many 
adoptions are arranged without the professional supervision, support and 
safe^ards which are required by the domestic adoption laws of most 
receiving countries. At its worst, unregulated activity may give rise to 
corruption, abuse and child stealing. Even where corruption is not 
involved, there is concern that insufficient attention may be paid to the 
needs of the child. This chapter therefore identifies the principles which 
should underpin intercountry adoption, and considers how intercountry 
adoption should be incorporated within the adoption service. 

Principles underpinning Intercountry Adoption 

International Instruments 

n.4 Two important international instruments contain provisions about 
intercountry adoption. These are the 1986 Declaration on Social and 
Legal Principles relating to the Protection and Welfare of Children with 
Special Reference to Foster Placement and Adoption Nationally and 
Internationally, and the 1989 United Nations Convention on the Rights of 
the Child. Both these instruments have been influential in shaping the 
development of government policies and legislative reform in sending and 
receiving countries. 

11.5 The UN Declaration provides, in relation to international adoption, 
that; 



intercountry adoption may be considered as an alternative means of 
providing a family for a child who cannot be cared for in any 
suitable manner in his own country; 

in all matters relating to the placement of a child outside the care of 
the child's own parents, the best interests of the child should be 
the paramount consideration; 
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safeguards and standards equivalent to those which apply in national 
adoption are to be applied in intercountry adoption to protect the 
welfare of the children concerned. 

11.6 The UN Convention requires contracting states, in relation to 
intercountry adoption, to: 

recognise that intercountry adoption may be considered as an 
alternative means of providing for a child's care, if the child cannot 
be placed in a foster or an adoptive family or cannot in any suitable 
manner be cared for in the child's country of origin; 

ensure that a child involved in intercountry adoption enjoys 
safeguards and standards equivalent to those existing in the case of 
national adoption; 

take all appropriate measures to ensure that, in intercountry 
adoption, the placement does not result in improper financial gain for 
those involved in it; 

promote, where appropriate, the objectives of this article by 
concluding bilateral or multilateral arrangements for agreements, and 
endeavour, within this framework, to ensure that the placement of 
the child in another country is carried out by competent authorities 
or organs. 

Bilateral Agreements 

11.7 An agreement with the Romanian Committee for Adoptions governing 
the adoption of Romanian children by prospective adopters domiciled in 
the UK came into effect in May 1992. Work is currently being undertaken 
to reach agreements with other sending countries in relation .to 
intercountry adoption. 

The Hagrue Conference: Draft Convention 

11.8 The evident and pressing need for an international initiative led the 
Hague Conference on Private International Law to set up, in 1990, a 
Special Commission to develop an international convention on intercountry 
adoption. The UK has supported the aims of the Hague Conference and 
taken part in the work of the Special Commission. It is hoped that an 
international convention will introduce a substantial measure of regulation 
into intercountry adoption, promote a more universal application of 
internationally accepted standards, and operate to diminish the abuses 
which have characterised much intercountry adoption practice. A 
diplomatic conference will be held in May 1993 leading, it is hoped, to 
agreement on the final terms of a convention. 

The Wav Forward 

11.9 Intercountry adoption cannot be regarded as a solution to the 
problems associated with world poverty which leave some children without 
a family. But it is clear from international experience and from research 
studies that intercountry adoption can provide the only opportunity for 
some children of a stable life. People who wish to offer a child a home 
and who are assessed as suitable to adopt a child from overseas should be 
enabled to do so. There are, however, special factors and risks 
associated with intercountry adoption which call for particular care in the 
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management of intercountry adoption. The way forward therefore lies in 
the development of a system which allows intercountry adoption to take 
place where it is in the interests of a particular child but which contains 
safeguards designed to protect the welfare of the child. It should: 

i. operate as a child-centred service, not as a child-finding 
service for adults, by helping suitable people to offer themselves as 
prospective adopters for children overseas who need adoptive 
families ; 

ii. facilitate only adoptions which meet internationally agreed 

criteria, including the restriction of intercountry adoption to 
children who cannot suitably be cared for in their own countries and 
the application of safeguards in relation to children, parents and 
adopters; 

hi. be compatible with immigration law, with domestic adoption law 
and practice, and with domestic adoption services; 

iv . apply safeguards and standards which are equivalent to those 
which apply in domestic adoption and which also take account of the 
special features of intercountry adoption; 

V. recognise the need of users for a system which is readily 

understood and accessible. 

11.10 Any system of regulation must be based on an acceptance that 

intercountry adoptions, like other adoptions, cannot be regarded as an 
entirely private matter. The law and conditions in some overseas 

countries make it possible for people living in the UK to bring home a 
child without the knowledge of authorities in the UK . An intercountry 
adoption system should therefore aim to ensure that the adoption 

arrangements of children entering the UK have been made in accordance 
with set procedures and with due regard for international standards. It 
is therefore proposed that children should be admitted to the UK for 
adoption only where authorisation has been granted by the responsible 
authority which will satisfy itself that the internationally agreed criteria 
and immigration requirements are met. 

Intercountry Adoption Services 

11.11 The services which are needed in intercountry adoption correspond 
in most respects with those needed in domestic adoption. There are 
additional complexities in intercountry adoption because the services must 
be provided in 2 countries and will be subject to the law and 
requirements of the country in which the particular service is provided. 
The main services which should be provided in the UK in connection with 
intercountry adoption are:- 

i. counselling and preparation of anyone considering adopting a 
child from overseas; 

ii. assessment, including a home study report, of the suitability of 
prospective adopters to adopt from overseas; and 

hi. providing supervision and support to the child and family 

pending the making of an adoption order in the UK; 
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iv. post-adoption services. 

It is proposed that local authorities should have a duty to provide 
services in connection with intercountry adoption, or arrange for them to 
be provided by approved adoption societies. 

Compatibility between Domestic and Intercountrv Ado-ption Services 

11.12 The level of interest in the UK in intercountry adoption has led to 
fears that the demand for intercountry adoption services will jeopardise 
the high standards which the adoption service in the UK has achieved 
and undermine its central commitment to putting interests of children 
first. There are also fears that Scottish children who need adoptive 
families may suffer because services will be diverted to intercountry 
adoptions . 

11.13 It is for local authorities, in discharging their statutory duties, to 
determine their priorities and allocate resources. Some authorities have 
reported that they have on occasions been asked to give prospective 
intercountry adopters priority over applicants to adopt children in their 
care. It is certainly true that many people turning to intercountry 
adoption have a sense of urgency. It is also clear, however, that what 
angers and frustrates prospective adopters is the uncertainty about when 
they will receive attention and whether any service will be forthcoming at 
all. People have a need and a right to know what services they can 
expect and how long in terms of weeks and months they must wait to 
receive those services. 

Counselling and Preparation 

11.14 It is essential that people who are interested in adopting from 
overseas should be given the opportunity to consider the implications of 
intercountry adoption and to talk over, reflect and, in the first instance, 
decide for themselves whether it would be right for them. A couple who, 
on the basis of these initial discussions, decide to seek approval as 
prospective intercountry adopters should, as part of the process of 
assessment, be offered further counselling and preparation so that they 
are prepared for the particular responsibilities and possible difficulties 
involved in intercountry adoption. 

Assessment of Prospective Adopters 

11.15 There is at present no statutory requirement on local authorities to 
provide home study reports and recommendations for people wishing to 
adopt from overseas. In recent years, however, most local authorities 
have introduced the practice of giving people the official assistance and 
support necessary at the early stages in order to enable them to adopt 
from countries with properly authorised programmes. Under the 
proposals to bring intercountry adoption services within the range of 
services which local authorities have a responsibility to provide, all local 
authorities would undertake home study reports and recommendations, or 
arrange for them to be provided. 

11.16 Local authorities and voluntary adoption societies should have the 

power to make charges for providing home study reports and 
recommendations . These charges would normally include counselling and 
preparation which form part of the. assessment process. Most 

intercountry adopters accept the necessity of charges for services. To 
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address dissatisfaction over any significant variation in charges for home 
study reports between different agencies, it is proposed that the 
Secretary of State should have the power to make Regulations governing 

the range of chains which may be made for the preparation of home 
study reports . 



1.17 As in domestic cases, any decisions as to a prospective adopter's 
suitability to adopt a child from overseas should be referred to the 
agency's adoption panel for its recommendation, and any recommendation 
that a person is suitable to adopt from overseas should be in respect of 
adoption from a specified country. The agency's recommendation at this 
stage can be in principle only, giving as much information about the age 
and ^ characteristics of a child for whom it is considered that the 
applicants might be suitable. Responsibility for deciding whether the 
prospective adopters are suitable to adopt a particular child will 
subsequently fall to SWSG. 

Eligibility and Suitability 

11.18 Similar considerations will generally apply in assessing the 
suitability of prospective adopters for children living in the UK and the 
assessment of those _ seeking to adopt from overseas. Agencies should, 
however, bear in mind whether the country from which the prospective 
adopters intend to adopt operates particular criteria of its own, eg upper 
age limits , minimum length of marriage . 

11.19 The majority of intercountry adoptions are transracial or 
trans-cultural, or both. Racial and cultural origins are important factors 
which cannot be ignored in the placement and upbringing of children and 
in the majority of cases, placement with a family of similar racial origin 
and religion is most likely to meet a child's needs as fully as possible. 
In many intercountry adoptions, however, placement with a family of 
different racial origin and religion will be the best available choice . 

11.20 There are certain factors which should be given particular weight 
in the assessment of intercountry adopters. These include: 

i. the prospective adopters' ability to accept the fact that a 
recommendation of suitability will not necessarily mean that a 
sending country will place a child with them; 

ii. their readiness to face the possibility that, because there will 
be no opportunity for the gradual introduction between adopters 
and child which is the norm in domestic adoption, they may have to 
decide on^ the basis of one or two meetings that they and the child 
are not right for each other or that they do not wish to go ahead 
with the adoption; 

hi. whether they are prepared for particular difficulties which may 
arise in intercountry adoption in relation to the health and 

development of children; 

11.21 Applicants should be recommended as suitable only where the 

agency themselves would be prepared to place with them a child of the 
age and characteristics of a child for whom they are recommended, since 
the agency overseas will rely and may act on its report and 

recommendation. 
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Services for Adult Adopted People 



11.22 The provision of services for the child (and for his parents) 
necessarily falls to the child’s country of origin until the child arrives in 
the UK. Some adopted people wish to learn something about their early 
history, their birth family and the circumstances of their adoption. 
People who have been adopted from overseas are likely to^ have a 
particular need of services to help them learn about their origins, as 
records are likely to be more meagre and less readily available than 
records of adoptions arranged in the UK. 

11.23 It is therefore proposed that any documentation received by SWSG 
or an adoption agency in connection with an intercountry adoption should 
be made part of adoption agency records, thus assuring safe storage and 
retention for a minimum of 75 years in accordance with the Regulations 
and allowing for access along the lines of domestic adoptions subject ^ to 
any restrictions imposed by bilateral or multilateral agreements. Provision 
could also be made for identifying information about birth relatives to be 
made available to people adopted from overseas when they are adults. 
Intercountry adoption procedures should ideally provide for information 
about the circumstances of the adoption and the child's history to be 
made available to the receiving country at the time the adoption is 
arranged . 

Recognition of Foreign Adoption Orders 

11.24 An adoption order made by a foreign Court will be recognised in 
the UK if the adopters were domiciled in the country where the order was 
made at the time of the adoption. (A foreign adoption order which would 
otherwise be recognised may be denied recognition if it offends against 
public policy.) An order made overseas may also be recognised under 
statute law. In both cases, recognition relates to the adoptive status and 
not to matters of immigration or nationality . Where a foreign adoption 
order is recognised, it has the same effect as an order made by a Court 
in this country, namely that the adopted child is treated in law as if he 
were the legitimate child of the adopters. Where an overseas adoption 
order is not recognised , the child cannot be regarded under our law as 
the child of the adopters. If it is intended to bring the child to the UK^-. 
application must be made under the procedure laid down for admission oi 
children for adoption and the adopters are then expected to apply for an 
adoption order in the UK. 

11,25 At present, a foreign adoption order is also recognised under 
statute law if it is a Convention adoption order made under the 1978 Act. 
(Such adoptions are extremely rare - the Convention has been ratified 
only by Austria, Switzerland and the UK) . An adoption is also 

recognised if it was effected under the legislation of one of the mainly 
European or Commonwealth countries specified in the Adoption 

(Designation of Overseas Adoptions) Order 1973. At the time when the 
list of designated countries was drawn up , adoption in these countries 
was broadly similar to adoption in the UK: the effect of an adoption order 
was the same as an order made under our law and the adoption process 
included equivalent safeguards relating to the welfare of^ the child and the 
suitability of the prospective • adopters. In practice, the list of 
designated countries has had little relevance to intercountry adoption. ^ In 
many of the designated countries intercountry adoption is not ^ possible 
because the law of that country does not offer the opportunity of a 
foreshortened legal process which intercountry adopters generally seek, a 
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period of residence is usually necessary for investigation and supervision 
of the placement. 

11.26 The list of designated countries is nonetheless valuable in other 
respects. There are, for instance, circumstances where a Court in the 
UK has to determine, for the purposes of entitlement to property under a 
trust fund or will, what effect is to be given to a foreign adoption order 
made in favour of a resident of the country where the order was made. 
In theory, a foreign adoption order granted to someone domiciled in that 
country should be recognised under common law. But the common law is 
unclear, and it is far simpler and more effective to provide for 
recognition of certain foreign adoption orders under statute law. There 
is therefore a case for there continuing to be a list of countries 
designated for purposes such as these. 

11.27 It should be possible to analyse and evaluate legal and 
administrative processes relating to intercountry adoption in overseas 
countries in such a way as to determine whether or not children adopted 
by these processes are protected by safeguards similar to those applied in 
domestic adoption and required by international instruments . It is 
therefore proposed that there should be a list of countries designated for 
the purposes of recognising orders granted to adopters domiciled or 
habitually resident in the UK at the time the order was made. Countries 
could be removed from the list, or added to it, where appropriate. 

11.28 One of the aims of the proposed convention on intercountry 
adoption under discussion at the Hague Conference is to secure the 
recognition by all contracting states of adoptions made in a sending 
country in accordance with the convention. Countries whose adoption 
orders are thus recognised would no longer need to be included on the 
list of designated countries. 

Admission of Children for Adoption in the UK 

11.29 Children adopted abroad but subject to an adoption order which is 
not recognised in the UK are treated for immigration purposes in the same 
way as children who have not been adopted overseas but are being 
brought to the UK for adoption here. In these cases, which currently 
constitute the great majority of intercountry adoptions, the child cannot 
at present qualify for admission under the Immigration Rules. But the 
Home Secretary has power to authorise the child’s admission at his 
discretion outside the Rules with a view to the child being adopted in the 
UK. The Home Secretary will normally exercise his discretion to 
authorise the child’s admission for the purpose of adoption here provided 
he is satisfied that: 

i. there has been a genuine transfer of parental rights on the 
grounds of the birth parents’ inability to care for the child; 

ii. the adoption is not one of convenience arranged to facilitate the 
child’s admission; 

iii. the child can be maintained and accommodated without recourse 
to public funds; 

iv. the proposed adoption is in the child’s interests; 
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V. there are no obvious reasons why a Court in the UK would not 
make an adoption order. 

11.30 The Home Office seek advice from SWSG in relation to the criteria 
in (iv) and (v) above. The criteria which have to be satisfied before 
SWSG can make a recommendation to the Home Office include evidence 
relating to parental agreement and whether the child is legally available 
for adoption, together with information about the child's background 
(which is submitted by the adopters in connection with their application 
for entry clearance) and whether the prospective adopters are suitable 
adoptive parents. To inform SWSG’s consideration of the last criteria, 
the prospective adopters' local authority are asked to prepare a home 
study report assessing their suitability as adopters . Where people are 
seeking to adopt from a country with proper safeguards and controls and 
where it is known that the authorities will not release a child until the 
requirements of both countries have been met, local authorities are now 
asked to prepare home study reports and assessments in advance. In 
practice, the local authority and SWSG are therefore frequently involved 
in cases before an entry clearance application is made. Prospective 
adopters, however, tend to find the process cumbersome in terms of the 
time it takes for information to pass from body to body and the number of 
officials who are processing their application. 

11.31 It would therefore be advantageous if the present discretionary 
arrangements could be brought within the Immigration Rules so that 
children are required to qualify under the Rules for admission for 
adoption in the UK. This would cover cases both where an adoption 
order had not been granted overseas and where the child was subject to 
an order which was not recognised under our law. The Rules could 
provide for a child to be admitted where: 

there has been a genuine and permanent transfer of parental 
rights ; 

the adoption is not one of convenience arranged to facilitate the 
child’s admission; and 

the child can be maintained and accommodated without recourse to 
public funds. 

adoption requirements are met as set out in adoption legislation: 
SWSG should issue confirmation, where appropriate, that the 
adoption requirements have been met and that the prospective 
adopters have been authorised to proceed with an intercountry 
adoption, subject to immigration requirements being met and the 
granting entry clearance, 

11.32 The question of whether the child can be suitably cared for in the 
country or origin whould become an adoption rather than immigration 
principle . 

11.33 Applications for entry clearance would be simplified because most of 
the supporting documentation which is required would be dealt with at an 
earlier stage as an adoption, rather than an immigration, application. 
Entry clearance, while remaining an essential pre-requisite of intercountry 
adoption, would no longer be the vehicle for the whole process. This 
would simplify the task of meeting immigration requirements, relieve the 
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burden on Entry Clearance Officers overseas and generally provide a 
more streamlined process . 



Children who are th e Subject of Recognised Adoption Orders 

11.34 Children who are the subject of adoption orders recognised under 
the law of the UK should continue to be admitted on the same basis as 
natural children who are subject to immigration control, subject to the 
additional requirements that there has been a genuine transfer of parental 
rights and that the adoption is not one of convenience designed to secure 
the child's admission. At present, the Immigration Rules provide in 
addition that the transfer of parental rights must be on the grounds of 
the birth parents' inability to care for the child. This is not considered 
to be a question which can be satisfactorily addressed in the context of 
immigration policy; it is an adoption rather than an immigration question, 
and where an adoption order is recognised under statute law, 
responsibility for it falls to the authorities in the sending country. 

'De facto' Adoption 

11.35 At present a child who has not gone through any process of 
adoption recognised under our law can nevertheless be regarded for 
immigration purposes as the adopted child of the adoptive parents if the 
adoptive parents have decided to treat the child as their own and to 
accept all the responsibilities that this involves; and the child in turn 
regards himself as being the child of the adoptive parents and part of 
their family to the exclusion of his birth parents and any family they may 
have. 

11.36 It is unsatisfactory that a status of 'de facto adoption' exists in 
relation to immigration when there is no such status within adoption law. 
Entry Clearance Officers are instructed to advise people that the 'de 
facto' adoption confers no legal status on the relationship under the laws 
of the UK and that they should notify their local authority of their 
arrival as the child is a private foster child, but it is not known to what 
extent the advice is acted upon. Entry Clearance Officers are also 
instructed to ensure that the arrangement is not against the wishes of the 
child's parents, but it is not clear to what arrangements their agreement 
is sought - the removal to the UK of the child by the carers, or the 
possibility of adoption by the carers in the UK . There is no requirement 
for any agreement to be given in writing, or subject to explanation or 
understanding of the consequences. Nor is there any requirement for 
official certification of abandonment, evidence that the child's parents 
have died, or that the proper authorities in the child's country have no 
objection to the arrangements. 

11.37 There is clearly a need to provide for situations where a child has 
lived overseas with a family and where there can be no question of the 
child being left behind if the family return to the UK, but no legal 
relationship exists under our law between the child and family. The 
child's carers cannot be assessed as prospective adopters in the UK, 
because they have no home here. The entry clearance procedures for the 
admission of a child for adoption in the UK cannot therefore be applied in 
full. It is therefore proposed that the Immigration Rules should be 
amended to remove the concept of ’de facto adoption’ but to allow ’de 
facto dependants* to be admitted to the UK subjject to certain 
requirements being met. These should include: 
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confirmation that the birth parents have agreed to the plan to take 
the child to the UK to live as a permanent member of the carers' 
family and, where there is an intention to adopt, have given their 
agreement to adoption; or there is official certification that the 
child has been abandoned and the parents cannot be found, or that 
the parents are dead; 

confirmation that the relevant authority overseas has given 
permission for the child's departure, where the law of that country 
requires it, or has been notified accordingly; 

notification of the local authority that these arrangements have been 
made, so that the local authority can satisfy themselves as to the 
child's welfare and give information and advice to the carers about 
application for an adoption order or alternative order. 

11.38 These requirements would be in addition to requirements to ensure 
that there has been a genuine transfer of parental rights and that any 
adoption is not one of convenience designed to facilitate the child's 
admission to the UK. 

Adoption by relatives: the immigration -process 

11.39 At present, the position of people who adopt or want to adopt a 
child from overseas who is related to them is, as regards the immigration 
process, generally the same as that of any other prospective adopters. 
If a child is adopted in a designated country under the statute law of 
that country, the child will qualify for admission under the Immigration 
Rules. Or a child may be admitted where a 'de facto' adoption exists. 
Application can also be made for a child to be admitted outside the Rules 
as a matter of discretion for adoption in the UK. 

Admission for 'serious and compelling reasons' 

11.40 There is one additional avenue to admission which applies only 
where children are seeking to join a relative with a view to settlement, 
but not necessarily adoption: the Immigration Rules provide that children 
may be admitted to join relatives in the UK where there are 'serious and 
compelling family or other considerations' which would make their 
exclusion undesirable. 

11.41 There are some difficulties associated with this provision. A child 
is unlikely to qualify for admission where a parent can care for him to a 
standard which is acceptable in the country of origin. But, although the 
relatives may subsequently decide to apply for adoption, there is no 
examination of the legal position in relation to agreement to adoption. 
Furthermore, the Rules do not define who is a 'relative' for the purposes 
of this provision. A child could possibly therefore be admitted to join a 
relative who is not included in the definition of a relative under the 1978 
Act. The relative might therefore commit an offence under section 11 of 
the 1978 Act, if it could be shown that the child was coming to live with 
him for the purposes of adoption. 

11.42 It is proposed that the same criteria should apply to aU children 
s^king to join relatives in the UK, whether or not adoption is intended, 
with the exception of 'de facto dependants' and children whose adoptions 
are recognised under the law of the UK. This could be achieved by 
restricting intercoqntry adoption procedures to non-relatives; and by 
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replacing the ’serious and compelling family reasons’ provision with a new 
provision ^ allowing children to be admitted under the Rules to join 

relatives in the UK where certain requirements have been met. These 
requirements should be that the child cannot be cared for in any suitable 
manner in the country of origin and that admission to the UK to join a 
relative would be the best way of safeguarding the child’s welfare. 
Where^ a child has relations in the UK who are willing and suitable to care 
for him, it would seem reasonable to interpret ’any suitable manner’ to 
mean care by the child’s parents or other family members in the country 
of origin. There should also be provision, where there is an intention to 
adopt the child in the UK, to establish that the parents agree to the 

possibility of adoption. 

11.43 The requirement that a child cannot be admitted to join relatives in 

the UK if he can be cared for in a suitable manner in his own country 
would mean that it would not usually be possible for a child to be 
admitted where the main purpose of the application was to provide the 
child with educational opportunities or other material benefits . Where an 
application is made because the relatives are childless , or want another 
child, and they prefer to adopt a relative rather than an unrelated child, 
the issues may be somewhat blurred. The parents may, for instance, 
state that they do not want a new baby, who has been conceived and 
born in order to be given up for adoption by a relative, when they 

regard their existing family as complete. Situations of this kind raise 

sensitive issues of differing cultural attitudes to family matters and 
differing perspectives of the interests of children. These call for 

understanding and for informed and sympathetic consideration. But it is 
important also to acknowledge the international framework of standards 
and requirements. Article 4 of the UN Declaration on Adoption and 
Fostering provides that ’when care by the child’s own parents is 
unavailable or inappropriate, care by relatives of the child’s parents, by 
another substitute - foster or adoptive - family or, if necessary, by an 
appropriate institution should be considered’ . This applies equally to 
domestic and intercountry adoption. 

Authorisation to proceed 

11.44 New provisions for the entry of children would need to be 
complemented by provisions in adoption legislation to cover the 
arrangements whereby prospective adopters who have identified a child 
may be granted authorisation to proceed with the adoption, ie to apply 
for entry clearance for the child. Adoption legislation should specify the 
criteria which must be satisfied before authorisation may be issued to 
enable the adopters to proceed with the proposed adoption. These 
criteria should be: 

i. information from the overseas agency about the child’s identity, 
background, circumstance, family and health history, and the 
reasons for the adoption; 

ii. ^ confirmation by the competent authorities overseas that the 
child cannot be cared for in any suitable manner in the country of 
origin and that, in their opinion, intercountry adoption would be in 
his best interests; 

iii. evidence of parental agreement to the adoption or confirmation 
that the child is orphaned or abandoned supplied by the competent 
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authorities overseas, in a form which will be acceptable to a 
Scottish Court; 

iv. agreement by the overseas agency, or whoever is responsible 
for making the necessary arrangements overseas, to supervise 
introduction of the child and adopters; 

V. evidence of the suitability of the prospective adopters to adopt 
the particular child, following assessment by a Scottish adoption 
agency . 

11.45 Authorisation would enable the applicants to apply for entry 
clearance for the child and to satisfy the Home Office that the statutory 
requirements in respect of intercountry adoption were met. To allow for 
completion, authorisation should take effect when the following conditions 
are met: 

i. the introduction of both prospective adopters to the child; 

ii. the completion of the arrangements in the child's country of 
origin, by the placement of the child and either (i) authorisation in 
the country of origin for the child to travel to the UK for the 
purposes of adoption or (ii) the making of an adoption order in the 
country of origin, where required by the law of that country. 

11.46 If an adoption order has been made in the country of origin and an 
agency in the UK had been involved in the adoption arrangements, 
authorisation should have the additional effect of giving the adoption 
order the status of an adoption agency placement. 

11.47 In some ways it would be advantageous if responsibility for 
considering proposed placements and determining whether they met the 
criteria set out above were to fall to local authorities and to voluntary 
adoption agencies which chose to undertake intercountry adoption work. 
The development of intercountry adoption practice would then take place 
largely within the existing statutory adoption service, thus creating a 
fully integrated service. This might provide a better opportunity foi^ 
ensuring that similar standards were maintained in domestic and 
intercountry adoption. On the other hand, some local authorities might 
find it difficult to develop experience in making such important decisions, 
if they were only dealing with a handful of cases each year. In addition, 
some overseas authorities are only prepared to deal with a central 
authority . 

11.48 It could be agreed that it would be more appropriate for the Court 
to issue such authorisations to proceed. However, the involvement of the 
Court at this stage would be hard to justify, bearing in mind that the 
determination of the question of parental agreement - which is the most 
compelling reason for requiring the Court's approval of domestic 
placements - is a responsibility which in intercountry adoption effectively 
falls to the authorities in the sending country. 

11.49 It would therefore be more appropriate to give the responsibility for 
issuing ’authorisations to proceed' to SWSG. This would ensure the 
application of consistent standards, and difficulties could be^ readily 
identified. SWSG would be better placed to develop an overall picture of 
procedures overseas and thereby decide more effectively and without 
undue delay whether authorisation should be given in a particular case. 
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SWSG should have the power to delegate responsibility for authorisation of 
particular adoptions to local authorities or to adoption societies approved 
for intercountry adoption work. When it does so, it should be prepared 
to consider representations by those concerned against the decision of a 
local authority or approved adoption agency. 

The Child's Status pending the making of an Adoption Order 

Children who are the subject of a foreign adoption order 

11.50 It has already been suggested that where an adoption order has 
been granted and an agency in the UK has been involved in the adoption 
arrangements, authorisation to proceed should confer on the adoption 
order the status of an adoption agency placement. The child would then 
have the same status as a child placed for adoption by an agency in the 



11.51 Consideration would have to be given to the status of a child where 
a deemed adoption placement does not lead to an application being made or 
the adoption application is refused by the Court. If an adoption order 
had been made overseas, the refusal of an adoption in the UK would not 
have the effect of discharging the overseas order. The Court would have 
to ^ determine who should have parental rights and responsibility for the 
child and where he should live. 

11.52 The deemed adoption placement would differ from one granted in the 
UK in that responsibility for supervision of the placement would fall not 
to the agency which placed the child (in the sending country) but to the 
agency with responsibility for the adoption in the UK, ie the local 
authority in whose area the prospective adopters lived or an agency to 
which this responsibility was delegated. The agency’s duties in relation 
to visiting the child and reviewing the placement should be the same as 
those which apply in domestic agency placements. The agency could, as 
in a domestic placement, give notice to the prospective adoptive parents 
that it intended to remove the child from them, if this was in the child's 
interests . 

11.53 A further difference would be that a Curator ad Litem would not 
have been appointed at the outset. It is suggested that a Curator ad 
Litem should be appointed as soon as the local authority is notified that 
the child has arrived in the UK. A Reporting Officer should be 
appointed only where the child's consent to his own adoption was 
required . 

Children who are not the subject of a foreign adoption order 

11.54 Where authorisation to proceed has been given but the child has not 
been the subject of a foreign adoption order it is of just as great 
importance that, as soon as the child arrives in the UK, he is subject to 
the same requirements as other children who are not living with their 
parents or relatives; that is, private fostering legislation. Prospective 
adopters should be required to contact the adoption agency as soon as 
the child arrives in the UK, and a Curator ad Litem would then be 
appointed. The placement would then be supervised in accordance with 
Adoption Agencies (Scotland) Regulations by the local authority, or an 
agency to which this responsibility was delegated. 
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Unregulated Overseas Adoption 

11.55 Some adopters may turn to adoption through private intermediaries 
overseas because of lack of opportunity to adopt through an agency 
overseas. Others may use private arrangements because they think they 
will not be judged suitable to adopt, or they may want the opportunity 
choose a child rather than accept a child with whom they are matched by 
an agency. Some people state that they cannot wait for the time required 
by official procedures in the UK or the child’s country of origin, 
(although private adoptions may in fact take longer than agency adoptions 
and usually involve the adopters in several visits overseas). 

11.56 Concerns about private adoptions centre around the lack of control 
which leaves the way open for abuses and poor standards. The following 
difficulties, in particular, may arise: 

i. satisfactory evidence of the background to the adoption or the 
reasons for the adoption is unavailable; 

ii. there is a lack of information about the child’s health and 
development; 

hi. there are doubts about the validity of parental agreement, or 
about whether the person giving agreement is the mother; 

iv. there is no assurance that there has not been improper financial 
gain: adopters commonly pay a large fee to the lawyer or other 
intermediary which may or may not be accounted for by legitimate 
costs. 

11.57 The regulation of intercountry adoption is most likely to be 
effective where adopters are arranged on an agency-to-agency basis. It 
is a principle at the heart of the UK’s approach to adoption that 
adoptions should only be arranged by authorised agencies, and the same 
principle should apply wherever possible to intercountry adoption. 
However, there are some countries which have no authorised agencies for 
arranging adoptions. It would not always be in the interests of children 
to deny them the opportunity of adoption on the grounds that an overseas 
agency has not been involved in making arrangements for the adoption, if 
it is possible to establish that the same standards have nonetheless been 
applied. It is therefore proposed that, in exceptional circumstances, 
authority to bring a child to this country for adoption should be given 
where an overseas agency has not been involved but there is satisfactory 
evidence that the usual requirements have been met. 

11.58 Where a foreign Court has made an adoption order which is not 
recognised under our law, the foreign adoption order should carry the 
status of an adoption placement. Adopters who observe the necessary 
requirements and safeguards in respect of intercountry adoption would 
therefore have the same legal relationship with the child pending the 
making of an adoption order as those who adopt through an agency in the 
UK and in the meantime they would be subject to the same supervision by 
the local authority as any other agency placement. 
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Enforcement 



11.59 It is hoped that the provision of a more streamlined process, as set 
out above, will ensure that most people seeking to adopt from overseas 
will comply with the necessary requirements and safeguards. However, 
there remains the possibility that some people will still go overseas, seek 
a private adoption and bring the child home without authorisation. This 
may possibly be because they have been found unsuitable to adopt. Or 
they simply do not accept the need for the safeguards to be applied. 
There will continue to be a need, therefore, for an effective system of 
enforcement. 

Criminal sanctions 

11.60 It is proposed that, once a more streamlined immigration process 
has been established, it should be made a criminal offence to bring a 
child to Scotland for adoption without having obtained authorisation to 
proceed from SWSG or an agency to which this responsibility is delegated. 
It is essential that the requirements and safeguards designed to protect 
the welfare of children adopted from abroad are not treated as optional, 
which is arguably the case at present. 

Removal of child 

11.61 Immigration Officers have powers to refuse admission and to remove 
from the UK any person, including a child, who requires prior entry 
clearance and arrives at a port of entry without it. Immigration Officers 
only very rarely make use of these powers. In practice, they do not 
have the information needed to assess whether removal .would be in a 
child's interests and therefore grant temporary admission. Once a child 
has been admitted on this basis, he can (like any other child) only be 
removed from the prospective adopters under private fostering legislation, 
where a place of safety order is granted, or where a Children's Hearing 
determines that the child should be placed away from home. Intercountry 
adopters would be more likely to comply with entry requirements if it 
were clear that people who evade the requirements cannot necessarily 
expect to keep the child in their care on arrival in the UK. 

11.62 Where a child has been brought to the UK without prior 
authorisation and granted temporary admission, it is essential for an 
investigation into the child's welfare to be made as soon as possible. The 
longer a child is allowed to remain in the care of the prospective adopters 
without any assessment of whether the proposed adoption is in the child's 
interests, the more difficult it becomes to reconcile what may be best for 
the long-term welfare of the child with the disruption to the child which 
may be caused by bringing to an end his relationship with the adopters. 
It is therefore proposed that where a child is brought to the UK without 
authorisation and temporary admission has been granted: 

i. the Immigration Officer should immediately inform SWSG (if the 
child is to live in Scotland) and the relevsnit local authority; 

ii. local authorities should have a power to apply to a Court for an 
order authorising them to remove the child from the prospective 
adopters ; 
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iii. the Court may grant such an order on the grounds that prior 
authorisation for the adoption has not been granted by an adoption 
agency in the UK. 

11.63 The Court should not be expected to apply the threshold criteria 
which normally apply where compulsory measures of care are being 
considered. These criteria are based on the philosophy that parents have 
a natural right, and are normally the best people, to care for their child. 
It would not be appropriate to apply the same principles to prospective 
adopters who have not been approved as suitable adoptive parents for the 
child whom they have brought to the UK and who usually have very 
tenuous and recent links wdth the child. Any means of enforcement, 
however, must take account of the child’s welfare. 

11.64 The local authority investigation should address a number of 
factors, including the suitability of the prospective adoptive parents, the 
needs of the child and, where he is old enough to express them, his 
wishes and feelings, what is known about the child's background and the 
arrangements which were made for the adoption. The different courses of 
action open to the local authority would include: 

the agency could formally place the child for adoption with the 
prospective adopters . 

the child could be placed for adoption with different adopters; 
arranging for the child's return to his country of origin. 

11.65 This last option would only be appropriate where suitable 
arrangements had been made for the child's return. International 
voluntary organisations might be willing to undertake work of this kind. 
It might be necessary in some cases, particularly where an adoption order 
has been granted overseas , to ascertain whether the sending country is 
content with the arrangements for the child's return. If the child is 
placed for adoption, the Home Office should be asked to grant the child 
leave to remain. 

Cost 

11.66 If a child is on temporary admission and has been brought to the 
UK without entry clearance, the carrier will normally be liable for the 
cost of returning the child (if this takes place within two months of the 
child’s arrival). Otherwise, the prospective adopters should be expected 
to meet the costs involved . It is projKised that prospective adopters who 
bring a child to the UK without prior authorisation should also be 
expected to meet the full cost of the child’s maintenance if he is in the 
care of the local authority. 
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CHAPTER 12: LIST OF PROPOSALS 

The Nature and Effect of Adoption 



1. The Court, in considering an application for an adoption order, 
should be empowered to make an alternative order relating to parental 
rights as it thinks fit. (1.13) 

2. The Court should not grant an adoption order unless it is satisfied 
that doing so would be in the interests of the child and, in particular, 
that making the order would be better for the child than making no such 
order at all. (1.13) 

3. Adoption agencies should be under a specific duty to consider all the 
possible orders which may meet the needs of the child before deciding on 
adoption as the care plan. (1.14) 

4. The welfare of the child should be the paramount consideration in all 
aspects of adoption legislation with the specific exception of dispensing 
with parental agreement. (1.16) 

5. It is proposed that the welfare test should be amended to require a 
Court or adoption agency to consider the welfare of the adoptee not only 
throughout childhood but in adult life as well. (1.17) 

6. It is proposed to introduce a more prescriptive welfare test into 
Scottish adoption legislation. (1.19) 

Adoption Orders 

7 . Adoption applications should be allowed to proceed notwithstanding 
the fact that the child has reached the age of 18 since the application was 
made. (2.1) 

8. The complete prohibition on joint adoption by a man and woman who 
are not married should remain. (2.6) 

9. An adoption order should be possible on the basis of "habitual 
residence", as well as on a basis of "domicile". (2.11) 

10. Where a couple make an adoption application on the basis of "habitual 
residence", both applicants should be required to be "habitually resident" 
for not less than one year. (2.12) 

11. Step-parents should retain their right to make adoption applications. 
(2.16) 

12. In step-parent adoptions, the birth parent should retain her parental 
status and continue to be recognised as the birth parent on the adoption 
certificate. (2.17) 

13. Step-parent adoptions should not be subject to any specific 
revocation procedures. (2.21) 

The Child Status pending Adoption 

14. The protected child provisions should be repealed. (3.3) 
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15. Qualifying periods during which an adoption order cannot be made 
should be repealed. (3.6) 

16. Where a child has been placed by a birth parent in voluntary care, 
that birth parent's consent to the child being placed for adoption should 
be formally recorded by a Reporting Officer prior to the child being 
placed for adoption. Thereafter, birth parents would not be entitled to 
remove their child, against the wishes of the local authority, without 
leave of a Court. (3.12) 

17. In a non-agency adoption application, no specific provisions should 
apply relating to the removal of the child pending the application being 
heard. (3.14) 

18. Where a local authority foster parent who has cared for a child for a 
period of 2 years makes an adoption application in respect of that child, 
no one should not be allowed to remove that child from the foster parent's 
care without leave of a Court or, where the child is subject to a 
supervision requirement, the Children's Hearing. (3.16) 

Interface with the Hearing's System 

19. Where a Children's Hearing believes that there is a need to 
safeguard the interests of the child where his long-term care plan is 
being considered, it should be empowered to appoint a safeguarder for 
that purpose. (4.11) 

20. A Court, in considering an adoption or Freeing application, should 
be required to take into account any observations or advice submitted by 
a Children’s Hearing. (4.19) 

21 . Where a Children's Hearing does not agree with the local authority's 
plans to have a child adopted, the local authority should have its 
permanency plan considered by the Court at the earliest opportunity by 
way of a Freeing application. (4.21) 

Freeing for Adontion % 

22. Where an adoption agency decides that a child's welfare would best 
be met by adoption, the birth parents' disagreement to that plan of action 
should be considered by a Court at an early date. (5.9) 

23. Where the adoption plan is contested, the adoption agency should be 
required to lodge an adoption or Freeing application with the Court within 
a period of 13 weeks. (5.11) 

24. A local authority should be allowed to make a Freeing application 
even where the child has been placed with prospective adopters. (5.16) 

25. The parents of a child Freed for adoption should remain the parents 
of that child until an adoption order is made, (5.18) 

26. A Court should be empowered at the same time as making a Freeing 
order, to make any other order-' relating to parental rights as it considers 
appropriate. (5.19) 
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27. The birth parents of a child Freed for adoption, who have chosen to 
receive progress reports, should be contacted at the point at which the 
local authority decides to terminate the adoptive placement. (5.21) 

28 . Birth parents , who previously stated that they did not wish to be 
involved in future questions relating to the child, should be allowed to 
subsequently change their minds and receive progress reports. (5.21) 

29 . Adoption agencies should be entitled to apply for an order revoking 
a Freeing order. On the hearing of the application, birth parents should 
have the right to express their opinion to the Court on the intended 
course of action. (5.24) 

30. When considering an application to revoke a Freeing order, the 
Court should base its decision on the principle that the welfare of the 
child is paramount. (5.24) 

31. Where a Freeing order is revoked, the Court should have complete 
discretion to award parental rights and responsibilities based on the best 
interests of the child (5.24) 

32. Voluntary agencies should no longer be able to apply for a Freeing 
order. (5,25) 

Agreement to Adoption /Freeing Orders 

33. A definition of "parent” in adoption legislation should include a 
child's father whether or not he is married to the mother. (6.4) 

34. "Conditional agreement" should not be introduced into adoption law. 

( 6 . 10 ) 

35 . The present requirement for birth parents to agree to their child 
being adopted, or Freed for adoption, should be retained. (6.12) 

36. Procedures should be introduced to obtain the formal agreement of 
the birth parents' consent to the placing of their child for adoption, 
(6.13) 

37. Ground (b) should be amended to address the unreasonable 
withdrawal of parental agreement. (6.17) 

38. Adoption law should retain a number of separate grounds which 
focus as clearly as possible on the reasons why agreement should be 
dispensed with. (6.25) 

39. Ground (a) should be amended to read "is not known or cannot be 
found or is incapable of giving agreement". (6.27) 

40. Ground (c) should be replaced by 2 new provisions along the lines 
that the parent:- 

(c) has persistently failed, without reasonable cause, to discharge 
the parental responsibility to safeguard and promote the child's 
health, development and welfare; 

(cc) has, if not living with the child, persistently failed, without 
reasonable cause, to discharge the parental responsibility to maintain 
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personal relations and direct contact with the child on a regular 
basis. (6.30) 

41. Ground (d) should be repealed. (6.32) 

42. Ground (e) should be repealed. (6.33) 

43. Ground (f) should be repealed. (6.35) 

Openness in Adoption 

44. The present power to ’’attach conditions” should be replaced with a 
power to make an order relating to any other parental rights at the same 
time as the making of the adoption order. (7.14) 

The Adoption Service 

45. Agencies (in agency placements) should have a responsibility to 
advise adoptive parents that it is important to the long-term welfare of 
the child that he is told about his adoptive status and about the meaning 
of adoption. Where an agency has not been involved in the adoption 
application, this responsibility should fall to the Curator ad Litem. (8.7) 

46. Adoption agencies should have a duty to make available services to 
adoptive parents which may help them impart this information to the 
child. (8.7) 

47. The placing agency, or (in non-agency applications) the local 
authority in the area where the placement was made, should have a duty, 
when an adopted child is approaching the age of 16, to make reasonable 
efforts to contact the child's adoptive parents to remind them that the 
child should have been given this information and to offer appropriate 
services to the adoptive family in the event that the child has not been 
told. (8.7) 

48 . An ’’information pack" about his background should be prepared for 
every adopted person. (8.9) 

49. The adoption agency should have a duty to ensure that information 
about the child's medical history and current state of health, together 
with relevant information about the birth family's medical history, is 
passed to the child's medical practitioner at the time of placement and to 
inform the adoptive parents that this has been done. (8.14) 

50. Adoption agencies should be under an obligation to pass on medical 
information about a child's birth family which will have implications for 
the child’s health which comes to light after the adoption has taken place. 
The adoptive parents should always be informed so that they may seek 
access to the information on a child's behalf. (8.15) 

51 . The requirement to provide accommodation for pregnant women and 
mothers with children should be removed from adoption legislation and be 
re-enacted in the 1968 Act. (8.17) 

52. Agencies should be under an obligation to offer birth parents the 
services of a social worker who is not involved in the adoption plan. 
(8.18) 
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53. When considering the adoption of a child, an agency should be 
required to ascertain the wishes and feelings of any other person the 
agency considers to be relevant, and to take them into account. (8.21) 

54. Adoption legislation should be amended to ensure that an adoption 
agency shares the content of its assessment with prospective adopters, 
and that prospective adopters have the right to discuss their suitability 
with the adoption panel prior to a recommendation being made. (8.26) 

55. Where a birth parent or relative wishes to contact an adult adopted 
person whose current address is known by the adoption agency, the 
agency should be explicitly empowered to contact the adopted person to 
ascertain whether he would welcome the establishment of some degree of 
contact. A similar power is also proposed where an adult adopted person 
seeks assistance in establishing contact with a birth relative. (8.29) 

56. Voluntary adoption societies should be approved only for those 
activities they are engaged in or propose to engage in. (8.31) 

57. A duty should be placed on approved adoption societies to operate 
similar, but independent, complaints procedures to those operated by the 
local authority. (8.32) 

58. The Secretary of State should retain the authority to approve 
voluntary adoption societies. (8.36) 

59. A voluntary adoption society’s ability to make provision for children 
Freed for adoption should no longer feature in the approval process. 
(8.38) 

60. The Secretary of State should have the power to grant approval of 
an adoption society for any period up to a maximum of 3 years. (8.39) 

61 . The existing exemptions of adoption records from the Data Protection 
Act 1984 and the Access to Personal Files Act 1987 should be retained. 
(8.44) 

62. The age at which adopted people may have access to their birth 
records should be reduced to 16 years. Counselling should be mandatory 
for 16 and 17 year olds before such information is disclosed. (8.46) 

The Court 

63. The Reporting Officer's functions should include witnessing consents 
for a child being placed for adoption. (9.3) 

64. Parental agreement to the making of an adoption order should also be 
witnessed by the Reporting Officer when the consent to placement is 
being obtained. (9.3) 

65. A Reporting Officer should be appointed at the point at which the 
agency formally decides to pursue adoption as the care plan. (9.4) 

66. A Curator ad Litem should be appointed at the same time as the 
Reporting Officer and be required to present his report to the Court 
within a period of 6 weeks from the date of his appointment. (9.5) 
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67. The duty on local authorities to provide a Section 22 report should 
be removed, with the responsibility for the investigation of non-agency 
applications falling to the Curator ad Litem. (9.7) 

68. The Curator ad Litem should have a duty to inform those involved in 
an adoption or Freeing application of the availability of counselling. The 
local authority should be under a specific duty to provide such advice 
and counselling if requested by any of the parties concerned. (9.8) 

69. All Curators ad Litem appointed in adoption or Freeing applications 
should be professionally qualified in social work. (9.9) 

70. A separate panel of Curators ad Litem and Reporting Officers should 
be established specifically for the purpose of adoption and Freeing 
proceedings, and that local authorities should be responsible for the 
administration and monitoring of this service. The activity, and 
impartiality, of such a body should be underpinned by Regulations. 
(9.11) 

72. Children aged 12 and over should be entitled to independent legal 
representation at their own adoption proceedings. (9.12) 

73. Adoption legislation should specifically recognise the right of a child 
of any age to express his views, and to have those views taken into 
account. (9.14) 

74. An obligation should be placed on Courts to draw up a timetable to 
deal with an adoption or Freeing application with a view to determining 
the question without delay. (9.19) 

Enforcment 

75. Knowledge of the purpose of a placement should be essential to the 
commission of an offence. (10.2) 

76. A Court should be empowered to make an adoption order, 
notwithstanding the fact that an illegal payment has been made. As a 
consequence, the Court should no longer be empowered retrospectively to 
approve such payments. (10.5) 

Intercountrv Adontion 

77. Local authorities should have a duty to provide services in 
connection with interco.untry adoption, or arrange for them to be provided 
by approved adoption societies. (11.11) 

78. The Secretary of State should have the power to make Regulations 
governing the range of charges which may be made for the preparation of 
home study reports. (11.16) 

79. Any documentation received by SWSG or an adoption agency in 
connection with an intercountry adoption should be made part of an 
adoption agency’s records. (11.23) 

80. There should be a list of countries designated for the purposes of 
recognising orders granted to adopters domiciled or habitually resident in 
the UK at the time the adoption order was made. (11.27) 
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81. Immigration Rules should be amended to remove the concept of ”de 
facto adoption” but to allow ”de facto dependents” to be admitted to the 
UK, subject to certain requirements being met. (11.37) 

82. The same criteria should apply to all children seeking to join 
relatives in the UK, whether or not adoption is intended, with the 
exception of ”de facto dependents” and children whose adoptions are 
recognised under the law of the UK. (11.42) 

83. In exceptional circumstances, authority to bring a child to this 
country for adoption should be given where an overseas agency has not 
been involved, but there is satisfactory evidence that the usual 
requirements have been met. (11.57) 

84. Where a child is brought to the UK without authorisation and 
temporary admission has been granted 

1. the Immigration Officer should immediately inform SWSG and the 
relevant local authority; 

2. local authorities should have a power to apply to a Court for an 
order authorising them to remove the child from the prospective 
adopters ; 

3. the Court may grant such an order on the grounds that prior 
authorisation for the adoption has not been granted by an adoption 
agency in the UK. (11.62) 

85. Prospective adopters who bring a child to the UK without prior 
authorisation should be expected to meet the full cost of the child’s 
maintenance if he is in the care of the local authority. (11.66) 
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